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[Abstract]

A Limited Recognition of the “Actio de in rem verso”

Seongjun An" - Wookjin Park™

In Korean law, creditors have insufficient legal remedies in triangular relationships,
particularly when a party performing a service (B) receives no payment due
to the insolvency of their contractual partner (A), but the service benefits a
third party (C).

The prevailing approach, which relies on statutory assignment of claims and
avoidance due to creditor disadvantage, fails in practice due to the rigid Korean
case law regarding the “relative effect” of this avoidance, leading to an enforcement
dead end. This paper also criticizes the Supreme Court’s blanket rejection of
a direct claim against the third party (actio de in rem verso) as a misapprehension
of the principles of unjust enrichment.

A differentiated approach is proposed as a solution: For cases in which a
legal relationship exists between A and C (a "pseudo-actio de in rem verso”),
a reform of the law of avoidance is called for to enable effective enforcement.

For cases without such a legal relationship (a "genuine” actio de in rem verso),
the exceptional recognition of a direct claim on equitable grounds is advocated—in
line with Japanese law —particularly if the third party received the performance

free of charge.

Key words : actio de in rem verso, unjust enrichment, creditor's avoidance right,
relative effect, execution model

* ].D. Candidate, Hanyang University (First Author).
#* Attorney at Law (Corresponding Author, snuthevariable@snu.ac.kr).



