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[Abstract]

Whether Early Repayment Fees are Deemed Interest

under the Interest Limitation Act

Sungjin Lee"

The amount a creditor receives in connection with a loan, no matter how
the items are referred to, such as a deposit, rebate, fees, deduction, or advance
interests, shall be deemed interest{Interest Limitation Act Article 4(Deemed
Interest) (1)}. Since a debtor’s early repayment does not constitute either default
or an illegal act, we believe that an early repayment fee agreement cannot be
viewed as a pre-determined amount of damages, assuming that the early
repayment fee constitutes damages. Therefore, both the majority opinion and
the dissenting opinion in the subject judgment hold that it is unfair to hold
that an early repayment fee agreement is a pre-determined amount of damages
to compensate for the creditor’s loss of the benefit of time.

I believe that the conflicting interpretations of the deemed interest provision
of early repayment fees undermine the unity of the legal system and harm
the harmony between the two laws. Both laws share the common goal of
protecting debtors. The nature of early repayment fees as a means of preserving
the value of a loan is reflected in both the Interest Limitation Act and the
Loan Business Act. Aside from the differing strength of regulation under the
two laws, it is difficult to find a reason for a fundamental difference in legal
interpretation. Therefore, it is desirable to interpret the deemed interest provisions
of the Interest Limitation Act and the Loan Business Act unifiedly to promote
harmony and stability across the relevant legal systems. Therefore, it is reasonable
to consider early repayment fees as deemed interest under the Interest Limitation

Act as well.

* Professor, Daegu Catholic University.
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