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[Abstract]

The Scope of State Organs Possessing Party Capacity in

Competence Dispute Adjudication:

A Critique of the Illustrative-Enumeration and Unconstitutionality Theories

Joobaek Jeong”

This study examines Article 62(1)(1) of the Constitutional Court Act, which
enumerates the National Assembly, the Government, the Courts, and the National
Election Commission as state organs eligible to become parties in competence
disputes. In its early jurisprudence, the Constitutional Court held that only those
state organs expressly listed in the provision could qualify as parties to such
proceedings (90Hun-Ral). The Court later reversed its position, holding that
additional state organs not enumerated in the provision could also initiate
competence disputes (96Hun-Ra2).

Upon examination, it is difficult to interpret the Court’s later stance as treating
the organs listed in Article 62(1) merely as illustrative and thereby expanding
the scope of eligible state organs. The state organs recognized as having party
capacity despite not being enumerated bear no functional or structural resemblance
to those expressly listed; they do not share the same connotation or defining
attributes. Nor did the Court adopt the illustrative-enumeration view on the
premise that Article 62(1) remains a valid statutory provision. Rather, its
reasoning proceeds from the assumption that Article 62(1) is itself invalid.

This raises the question whether the Court may, on the premise that Article
62(1)(1) is unconstitutional, nevertheless determine the scope of state organs
possessing party capacity. The answer should be in the negative. A statute
must be regarded as valid until it is formally declared unconstitutional by the

competent authority. Although the Constitutional Court has the authority to

* Professor, Chungnam National University Law school.
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issue such a declaration, it has never exercised that authority with respect to
Article 62(1)(1). Even assuming arguendo that the provision is unconstitutional
and that the Court may interpret the Constitution to determine the range of
eligible state organs, the Court's reasoning remains unpersuasive.

The Court did not derive the category of eligible state organs by interpreting
the term “state organ” in Article 111(1)(4) of the Constitution; rather, it unilaterally
fixed the scope of organs possessing party capacity. In doing so, the Court
effectively exercised legislative power.

This paper argues that Article 62(1) of the Constitutional Court Act ought
to be respected. In its early decisions, the Constitutional Court confined party
capacity to the state organs enumerated therein, and that conclusion remains

sound.

Key words : Constitutional Court, Competence Dispute Adjudication, Party Capacity,
Institutional Litigation, Illustrative Enumeration Theory,
Restrictive Enumeration Theory




