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[Abstract]

Method of calculating the "amount of gain” under Article 3 (1)
in violation of the Act on Aggravated Punishment, etc. of

Specific Economic Crimes

Shin Yi-Chul”

There is no question that the amount of gain under Article 3, Paragraph
1 of the Special Economic Act should be calculated very strictly and carefully
because it is a constituent element on which punishment is based. Under the
current text of the Special Economic Act, the "value of property or property
gains acquired” can be understood as the limit of the "value of gains obtained
from actual criminal acts” through constitutional interpretation based on the
balance of crime and responsibility. Ultimately, if Article 3, Paragraph 1 of
the Special Economic Act is revised based on the "actual amount of gains,”
it 1s expected to overcome the confusion and establish a unified standard.

And in the crime establishment stage, it is inevitable to judge the applicable
laws based on the amount of external damage, but if the sentencing is judged
only by the amount of external damage, unreasonable results may occur.
Therefore, in situations where there is no separate prestigious regulation on
whether the amount is an external amount or an actual amount of damage
according to the sentencing criteria, it is desirable to judge sentencing based
on the "substantial amount of damage” in the sentencing stage in order to
properly implement the principle of responsibility that punishment should be

imposed in proportion to responsibility.

* Professor, department of police administration, Wonkwang Digital University.
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