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[Abstract]

Normative judgement of the current infringement
- Supreme Court 2023. 4. 27. Sentence 2020%6874 Judgement -

Choti, Minjun”

Self-defence requires the existence of an “unjustified current infringement”.
In making this determination, the focus should not be on whether the perpetrator’s
actions meet the elements of a crime or whether they constitute a present act.
Whether the victim engaged in defensive conduct in response to the current
infringement, and whether this can be normatively permitted, should serve as
the standard.

The subject judgment recognised self-defence against the current infringement
where “infringement arising from a series of consecutive acts is not halted,
or even if temporarily halted, there are objective grounds for further infringement
to occur immediately”. Although the subject judgment did not explicitly state
this, it is understood to have been intended to give due consideration to the
normative aspect when determining whether an “unjustified infringement currently
exists”. The subject judgment assessed whether the victim’s defensive actions
were lawful by considering both the circumstances before and after the defensive
actions, applying a normative and comprehensive standard.

The reasoning of the subject judgment may serve as a theoretical basis for
recognising self-defence more broadly in the following circumstances. Situations
of persistent abuse involving repeated perpetrator actions such as habitual
domestic violence; situations of gaslighting crimes premised on psychological

domination and manipulation of the victim; situations of stalking crimes.

* Assistant Professor, School of Law, Yeungnam University.
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Key words : Self-defence, infringement arising from a series of consecutive acts,
current infringement, normative judgement, gaslighting crime




