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[Abstract]

The Significance and Requirements of the Carrier’'s Exemption

from Liability for Fire
- Supreme Court Decision 2015Da220627, Decided on Aug. 29, 2019 -

Lee, Jung-won"

According to Article 795, Paragraph 2 of the Commercial Code, in order for
a carrier to be exempt from liability for damage to goods caused by fire, several
requirements must be met. Firstly, the duty of care regarding sea—worthiness
of the vessel stipulated in Article 794 of the Commercial Code takes precedence
over other duties of care imposed on carriers under the Commercial Code.
Therefore, in order for the carrier to assert an exemption from liability for
fire, they must prove that they did not neglect their duty of care regarding
sea-worthiness. Furthermore, Article 795, Paragraph 1 of the Commercial Code
requires that in order for the carrier to be exempt from liability for damages
to goods, they must prove that they fulfilled their commercial duty of care
regarding the storage and transportation of goods. Therefore, if damage to
goods occurs due to a violation of the carrier’'s duty of care as stipulated in
Article 795, Paragraph 1 of the Commercial Code, the carrier’'s exemption
from liability for fire is unlikely to be recognized. Regarding the interpretation
of Article 795, Paragraph 2 of the Commercial Code, majority of opinions and
precedents suggest that it is not necessary for the fire to occur exclusively
on the vessel. However, considering the legislative intent behind the carrier’s
exemption from liability for the fire under the Commercial Code, it would be
reasonable to deny such exemption in cases of the fire occurring on land.
On the other hand, Article 795, Paragraph 2 of the Commercial Code states

that the carrier is only liable for fires caused by their own intent or negligence,

% Professor - Attorney at Law, School of Law, Pusan Natl University.
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so it is natural that the carrier is exempt from liability for damages caused by
the negligence of crew members or other employees of the vessel. However,
the carrier’s exemption from liability for fire requires that there be no intent
or negligence on the carrier, but the Commercial Code does not explicitly
stipulate the allocation of the burden of proof regarding the carrier’s intent
or negligence. Considering the circumstances in which evidence to prove the
carrier’s negligence is predominantly in the possession of the carrier, as well
as the legislative intent of Articles 794 and 795(1) of the Commercial Code
regarding the allocation of the burden of proof between the carrier and the
claimant for damages, it should be interpreted that the carrier bears the burden
of proof regarding the fact that they had no intent or negligence in order to

be exempt from liability for fire.

Key words : Duty of Sea-worthiness, Errors in the management of the vessel,
Fire, Limitation of liability, Article 795(2) of the Commercial Code,
Article 794 of the Commercial Code







