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[Abstract]

State responsibility under Article 34 Paragraph 5 of the Korean

Constitution and Rawls’ principle of mutual assistance of citizens

Ha, Jaithong”

Article 34(5) of the CONSTITUTION OF THE REPUBLIC OF KOREA
provides that citizens who are incapable of earning a livelihood due to a
physical disability, disease, old age, or other reasons shall be protected by
the state under the conditions as prescribed by Act. However, it's hard to
find other constitutions putting the responsibility to protect such citizens
directly upon the state. The general approach to the situation shows that it
is for fellow citizens to take upon the responsibility and the state work for
institutional construction, like public/national security or an insurance system.
And that is the secondary principle in interpreting the constitutional provisions
for the welfare state. In this regard, Article 34(5), by putting direct responsibility
upon the state, ignores fellow citizens aside. But then, where are the fellow
citizens, and what is the civil society for? This article aims to review Article
34(5) by the principles of justice of J. Rawls. In his A Theory of Justice and
Justice as Fairness: A Restatement, Rawls argued that to help and support
the citizen in need is the fellow citizen’s natural duty. Especially in his theory
of property-owning democracy, citizens’ mutual respect carries a central function
to ensure each life is desirable and justifiable. This article asserts that Article
34(5) separates the feeling of self-respect of the citizen in need from the free
and equal relation with fellow citizens and makes them perceived as inferior
beings rather than living with others in free and equal relationships. And the
financial resources used by the state for benefits are from taxpayers. It causes

a sense of feeling of loss to citizens who are taxpayers and eventually harms

* Kyonggi University College of Law, Professor.
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citizens’ self-esteem.

Key words : Article 34(5) of the CONSTITUTION OF THE REPUBLIC OF KOREA,

Giving protection to citizen in need,
the secondary principle of state intervention, J. Rawls,

the Duty of mutual Aid, the Natural Duty




