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[Abstract]

Legal Nature of Collection Lawsuits and Scope of Res Judicata
- Supreme Court Decision 2016da35390 decided on October 29, 2020 -

Won, Jong-Bae”

The Supreme Court has viewed the legal nature of a creditor’'s subrogation
lawsuit as statutory litigation representation. It has also held that the res
judicata effect of a judgment finalized in a creditor’'s subrogation lawsuit
extends not only to the debtor, provided the debtor was aware of the lawsuit
being filed, but also to other subrogation lawsuits filed by different creditors.
However, in the recent Supreme Court decision rendered on October 29, 2020,
case number 2016Da35390 (hereinafter referred to as the "Subject Decision”),
the Court ruled that when there are multiple collection creditors, the res judicata
effect of a judgment finalized in a preceding collection lawsuit does not extend
to other collection creditors who received an attachment and collection order
before the conclusion of oral arguments.

There is a counterargument that, since the legal nature of a collection lawsuit
1s also statutory litigation representation, as recognized by the Subject Decision,
and it is structurally similar to a creditor’s subrogation lawsuit, it would be
reasonable to consider that the res judicata effect of a collection lawsuit should
also extend to other collection creditors. Similarly, the Subject Decision acknowledges
that the res judicata effect of a collection lawsuit applies to collection creditors
who received an attachment and collection order after the conclusion of oral
arguments. For collection creditors who received an attachment and collection
order before the conclusion of oral arguments, they are granted collection rights
at the time they receive the order. Therefore, even if they file a collection
lawsuit based on this authority, the res judicata effect of a judgment finalized

in a preceding collection lawsuit does not extend to them. In contrast, for a
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creditor’s subrogation lawsuit, the qualification as a statutory litigation representative
must be maintained until the conclusion of oral arguments. Therefore, if a
judgment in a preceding creditor’s subrogation lawsuit is finalized by the time
oral arguments in a subsequent creditor’s subrogation lawsuit are concluded,
it is natural for the res judicata effect of that judgment to extend to the
subsequent lawsuit.

At the stage when an attachment and collection order is issued, compulsory
enforcement against the debtor’s assets, specifically claims, is in full swing.
If it is argued that the res judicata effect of an existing collection lawsuit extends
to other collection creditors who did not have the opportunity to participate
due to the absence of a third-party debtor intervention order, it would prevent
rectification in cases where the litigation in the existing collection lawsuit was
not properly conducted or if the parties colluded.

Therefore, the Subject Decision is not significantly at odds with the legal
nature of a collection lawsuit as statutory litigation representation. Based on
the structural differences from a creditor’s subrogation lawsuit, it should be

seen as having reached a practically reasonable conclusion.

Key words : collection litigation, creditor subrogation litigation, res judicata,
right of collection, duplicative litigation







