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[Abstract]

The Value of the Dominant View in the Legal Argumentation

in the Practice

Dongjin Lee"

The jurisprudence, especially legal doctrine (Rechtsdogmatik) includes diverse
views upon each interpretational issue. It is the dominant view (hL.) that has
the prominent position among those views. The dominant view signifies a
legal doctrinal statement that has a dominant position in the jurisprudence
or among the legal scholars. It claims some kind of authority in the course
of legal argumentation. The legal doctrine, however, serves the legal practice
eventually. Then, does the dominant view also have the comparable authority
in the legal practice? At least in some points in the Western legal history,
the dominant view among the legal scholars had that kind of authority. The
authority of the dominant view today is, however, not comparable to that of
the past. The cases where the court decision cited the dominant view as an
element of legal argumentation demonstarates that the frequency of citation
is extremely low except for the en banc decisions and that the role of this
citation has been rather rhetorical. It is so much because the Supreme court
does rarely provide the reasoning to support the validity of its holding as
because the dominant view in the legal academia is not necessarily formed
through the reasonable argumentative discurse. Of course, it does not imply
that legal doctrines or legal theories have little meaning for the legal practice.
Rather, it implies a dominant position of a certain legal doctrine in the legal

academia is basically limited to a phenomenon in the legal academia.

* Professor, Seoul National University.



Key words :

legal doctrine (Rechtsdogmatik), legal practice, dominant view (hL),
authority, argumentative discurse
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