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[Abstract]

Basic human rights as Rule and Principle

Eun, Soong-Pyo”

This article focuses on an analysis of the Principle theory R. Alexy’s.
Principle theory comes under criticism under the reason of following grounds.
The balancing power of the Constitutional court is widely criticized for its
arbitrary character, because it takes no account of argumentation, which is
distinguished from motivation.

This paper responds to this criticism with F. Miiler's and N. Luhmann's
legal theory. To understand the location of F. Miiller's and N. Luhmann’s
legal theory well, I contemplate the process of unfolding law's paradox. This
process includes legal/illegal codification, conditional programming, valid/invalid,
etc. However, the process of unfolding pradox never eliminate the paradox of
law.

This paper reveals the meaning of separation of powers mainly from
language perspective and seeks to reformulate the principle considering today's

reality.

Key words : Paradox, Principle Theory, Optimization commands, Formal principle,
epidemic uncertainty
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