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[Abstract]

The Discrepancy theory and Perception of doer in the criminal law

Lee, Jeong-Weon"

There are ‘The Discrepancy of fact’ and “The Discrepancy of law’ in the
criminal law. Both ‘the Discrepancy of fact' and “The Discrepancy of law are
based on the law which regulates illegality. that is, “The Discrepancy of fact’
means the discrepancy about precondition fact of the law which regulates
illegality, on the other hand, ‘The Discrepancy of law’ means the discrepancy
about contents and extent of the law which regulates illegality. As a doer
lacks the perception about contents and extent of the law which regulates
illegality, a doer that misunderstands illegal behaviors as legal behaviors can
not be expected to do legal behaviors, therefore, we can not blame illegal
behaviors of a doer in case that the misconception has good causes. Such
‘The Discrepancy of law’ as this, is applied to not only the law which directly
regulates illegality structural requirement but also indirect allowed structural
requirement(the law which regulates grounds that can cleave illegality). in
the other laws, for instance, the law which regulates grounds that can cleave
responsibility, assessment of a case, punishment condition is applied regardless
of perception of a doer about the contents and extent.

As the object on ‘The Discrepancy of fact’ is the law which regulates
illegality basically, the object on ‘The Discrepancy of fact’ is precondition
fact for the law which directly regulates illegality structural requirement to
be applied. besides, a discrepancy about precondition fact of the law which
determines indirect allowed structural requirement(grounds that can cleave
illegality) corresponds to ‘the Discrepancy of fact’. precondition fact of the
law which determines illegality, that is, if a doer lacks perception about the

fact that is elements for formation, intentional illegality will not be formed.

* Professor, Yeungnam University LawSchool.
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however negligence illegality is another thing.

Key words :

Discrepancy of fact, Discrepancy about precondition fact of grounds
that can cleave illegality, Discrepancy about precondition fact of
grounds that can cleave responsibility, Discrepancy of law,
Discrepancy of grounds that can cleave illegality, Perception of
illegality




