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[Abstract]

The Structure and Characteristics of Criminal Decision Making
Argumentation

- From the Legal Theoretical Perspective —

Yang, Chun-Soo* + Woo, Se-Na™

This article deals with the structure and characteristics of criminal
decision making argumentation. For this purpose, this article uses especially
the legal theoretical perspective. According to the traditional theory of legal
method, the criminal decision making argumentation is based upon the legal
syllogism (II). This legal syllogism is specifically realized through criminal
proceedings. However, the fact finding procedure and the procedure of
criminal legal interpretations are not separated from each other in the
criminal decision making argumentation, even though the traditional legal
syllogism argues that these procedures are separated. In addition, the
subsumption process in the criminal decision making argumentation is not a
“formal-mechanical” procedure, even though the “subsumption ideology”
(Subsumtionsideologie) argues that the subsumption is a formal-mechanical
procedure. Rather, as the legal hermeneutics asserts, we can find a
“hermeneutic circle” between the fact finding procedure and the procedure of
criminal legal interpretations in the criminal decision making argumentation
(). The “preunderstanding” of a interpreter plays here a very important
role. On the other hand, the fact finding procedure is one of the very
important parts of the criminal decision making argumentation (IV). This is
because the procedure of fact finding in the criminal decision making
argumentation, unlike civil procedure, is in fact more difficult than the

procedure of criminal legal interpretations. As the end of the discussion, this

* Professor at Yeungnam University Law School - Dr. jur.
#*% Professor at Kongju National University Department of Law + Ph.D in Law



article handles the characteristics and problems of researching and

interpreting criminal norms (V )(VI).

Key words : criminal decision making argumentation, legal syllogism, legal
hermeneutics, preunderstanding, hermeneutic circle, fact finding,
unity and relativity of legal concepts







