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[Abstract]

Regulating Artificial Reproduction and
the Best Interest of the Child Principle
- Responding to I. Glenn Cohen -

Kwon, Jae-Moon"

There has been almost no debate on employing a simple “best interests of
the resulting child(BIRC)” argument to justify a variety of laws designed to
affect whether, when and with whom a person procreates. But I. Glenn
Cohen shows that it is not possible to support any laws to regulate Artificial
Reproduction Technic on literal “best interests of the resulting child” grounds
separate from the claim that it is better for a particular child never to be
born at all. This is the “non-identity problem.”

Not only does Cohen reject BIRC because of its non-identity implications,
he further rejects a range of ways that seems to give a solution to avoid
the implications of BIRC. Then He turns to dismantling other justificatory
regimes for reproductive regulation including concerns about reproductive
externalities and an argument based on the Deonlogistic ethic theory that an
act can be wrongful where there is harm even if there is an overall benefit.
He also argues that the virtue ethics approach may be short of the non-identity
problem, therefore making it illegitimate.

But it is with a broader framing of the problem that he seeks to solve
what is crucial to try critique that gives a clue to argue Cohen's assertion.
Especially the shift from rights to justice is urgently needed. For example,
Rawls’s just savings principle may be an effective theory of intergenerational
justice in response to providing a plausible alternative to the Best Interest

of the Child principle. It can evade the difficulties posed by Derek Parfit’s

* Professor, Sookmyung Women's University. Attorney at law/ph. D in law.
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non-identity problem, which threaten utilitarian theories.

Key words : Utilitarianism, Deontology, Virtue theory, the Best Interest of the
Child, Non-Identity Problem, Derek Parfit,




