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[Abstract]

A Study on the Request for divorce by a responsible spouse

Piao, Jing-Min"

The current civil law stipulates both a consensual divorce and a judicial
divorce. Article 840 (1) through (6) of the Civil Act pertains to the grounds
for a judicial divorce. Article 840 (1) through (5) stipulate the specific grounds
for divorce, which is mostly about the reasons attributable to the spouse,
except the sixth Paragraph, which says “If there exists any other serious
cause for making it difficult to continue the marriage.”

However, with regards to this particular provision, what remains to be an
issue 1s whether or not it is acceptable for a person who is responsible for
breakdown of marital relationship to file for divorce. From the perspective of
legislative theories, there are two different types of divorce: fault and no-fault
divorces. Article 840 (1) through (5) of the Korean Civil Act stipulate that only
the other party of the responsible spouse is eligible to present the grounds for
divorce but the sixth Paragraph provides “If there exists any other serious
cause for making it difficult to continue the marriage”, which raises a doubt
that this particular provision stipulates a fault ground divorce.

The Supreme Court has interpreted a judicial divorce as a fault ground
divorce and has not accepted the application for a divorce by a person who
has caused an irrevocable breakdown of marriage. The most recent Supreme
Court’s decision labeled 2015. 9. 15. Sentence 2013Meu568 has reaffirmed its
conventional stance. Against this backdrop, this study aims to examine the
validity of the decision based on the majority and minority opinions of the
Supreme Court and the future tasks ahead.

The reasons for the breakdown of marital relationship are so varied that
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240 st Al45% (2017.12)

the rather limited fault ground divorce alone cannot effectively cover all marital
breakdown cases, and on top of that the advancement of women'’s social
status and entry into the workforce have changed marriage and divorce
perspectives, which in turn prompts a phenomenal change of legislative trends
in divorce law from fault ground divorce principle to non-fault or breakdown
ground divorce principle.

Although a country has a good reason to protect a practical marital
relationship that serves a healthy function in society, it is completely pointless
to protect a marital relationship for its name sake only. Therefore, in the
event of irretrievable breakdown of marriage, accepting a divorce without
questioning the presence of spouse’s fault is presumed to be consistent with
ensuring respect of human dignity and pursuit of happiness. It should be
noted, however, that preparing a legal system to protect faultless spouse and
minor children following divorce will be imperative to be able to actively
accommodate the non-fault ground divorce since it may infringe on the
interests of faultless spouse or minor children and serve a positive function

under the circumstance where substantial gender equality is achieved.

Key words : consensual divorce, judicial divorce, request for divorce,
a responsible spouse, minor children




