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[Abstract]

Some Problems on Benefit of Lawsuit in Civil Procedure

- From the perspective of legal theory -

Woo, Se-Na* + Yang, Chun-Soo™

Civil procedure law recognizes benefit of lawsuit as a litigation
requirement for civil litigation. The Korean Supreme Court recognizes it as
a litigation requirement too. However, there is yet controversy about the
questions of whether benefit of lawsuit can be recognized as a litigation
requirement for civil litigation, what is its function in civil procedure and
what is its specific contents. This article deals with these problems on
benefit on lawsuit in civil procedure. To do this, this article uses the
method of legal theory and argumentations. Especially, this article accepts
the perspective of systems theory of Niklas Luhmann. Unlike the Korean
Administrative Litigation Act, the current Korean Civil Procedure Act does
not prescribe the concept of benefit of lawsuit directly. Therefore, the
concept of benefit of lawsuit is a dogmatic result of legal interpretation. In
addition, unlike other litigation requirements, benefit of lawsuit is closely
related to substantial legal relationship, which is the subject of civil
litigation judgments. For that reason, someone argues that it is not
necessary to recognize benefit of lawsuit as a litigation requirement for civil
litigation. Basically, this article agrees with the thesis that the concept of
benefit of lawsuit is not clearly and it is very related to substantial legal
relationships. However, this article argues that we should yet recognize
benefit of lawsuit as a litigation requirement. This is because benefit of
lawsuit contributes to the operation of legal system as an autonomous social

system.

* Associate Professor at Kongju National University Department of Law - Ph.D. in Law.
#*% Professor at Yeungnam University Law School - Dr. jur.
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