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transaction is merged into the acquiring corporation shall not disqualify a transaction
under paragraph (1)(A) if (i) such transaction would have qualified under paragraph
(I)(A) if the merger had been into the controlling corporation, and (ii) no stock of the
acquiring corporation is used in the transaction. Congress also added to § 368(b)
language that made it clear that P is a party to the reorganization when it qualifies
under § 368(a) (2) (D). o}&dl, 1968 w|=r I o3l vhgd 2L £38 IRC §
368(b)ell F7Fetdthk: “In case of a reorganization qualifying under paragraph I(A) of
subsection (a) by reason of paragraph (2)(D) of that subsection, the term”a party to the
reorganization includes the controlling corporation referred to in such paragraph (2)(D).”
o]¢} Z& IRC MA LR 3t Aizeto] 5 X3 AR 815 F53 HA<]
Aol g WA FHAt} Charles Michael Ginnings & Raymond M. Jones, Triangular
Mergers In Texas, 12 Hous. L. Rev. 307, 1974-1975, at 318.

1971 w]=r Ik 93]= § 3685 /MATA § 368()QE)E thad 2ol FUHsAk ‘A
transaction otherwise qualifying under paragraph (1) (A) shall not be disqualified by
reason of the fact that stock of a corporation(referred to in this subparagraph as the
“controlling corporation”) which before the merger was in control of the merged
corporation is used in the transaction, if-(i) after the transaction, the corporation
surviving the merger holds substantially all of its properties and of the properties of the
merged corporation(other than stock of the controlling corporation distributed in the
transaction); and (ii) in the transaction, former shareholders of the surviving corporation
exchanged, for an amount of voting stock of the controlling corporation, an amount of
stock in the surviving corporation which constitutes control of such corporation.”

ob-&el § 368(h)o] mhA £ = JRAEI A4 RIALE § 363()@)E)l eJste] AA
e W= H4 ZAAH 3 FAAE THEQIL ol9f e wx AW ASAY A
o2 Qlste] Gi7gH o] A o] FES WwE ZAAFOEAY AE HESA

WSl Ginnings & Jones, Triangular Mergers In Texas, supra note 16, at 318.
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7t2 o] &3k A2 S 38319, Delaware % 1967 3] A (General
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T F 3 A S adE FASt R3] FAo] AF S AL
o FFA wiE F Jdrs: FoEN AAUHES O]ﬂdﬂ’iﬂr s =
Zh o] 3R RHANYSIAPYE S A 0 A A E B S
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f
Sul

Azl M AWASAYL AA ol SEg ] s of

3= 8 7 (Statutory Requirements)® A4 2 7 (Judicial
it} AEHE QAL nZ AWASAH FA
A ] 2o Fr1ate] o] o] s}

. b
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™
e
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1) zAAQH7} g4 wju]o] FLE

M5 el ASAME Jgelser Basel AAEE BEE /195w V)

22) N. Y. Bus. Corp. Law § 902(a)(3); Del. Gen. Corp. Law § 251(b)(5); MBCA § 11.02(c)(3).
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of Fofst= FAl olde] FEe tgI e AAS AA JhsetA HAH

, 19681 109 24 olAell=, W3 A7E A3 Abel FEFHEAL I B3]

4—4 F2Ao] Y2 olg" AL AWAEAHY section 368(0h)7F A4 E3|A}
A

5 A 3 2AANA BAAR HAFshA @ok7] wiiel 18 2 FAL v
A FEe we S itk a8y 19689 109 24, wl= A 987 At
25AY A368FE N Ee] section 368(a)(2)(D)E F7138kal section 368(b)
= Mt g EIALE A AR GARAR A 1 A3, ezt
= 5T A5 AY AANEoE AAFH HA o
S A =T O A EAF Apake] AAA AR A3
Tt SAE I BAbe] A FEEHEATE 1
A7t AY ZAANASRE JAAQGENS Foln; 18 @ A3|Ake] FAo] 1
Aol o] &= A kS A vobrt 19719 1€, vl= AW o 3)7F AW
Y A368%2E ThAl /A Ete] section 368(a)(2)(E)S F7Hgto =y A4t
80s 5T AT A Y AAHSE 1A H] FHA] o
ah= 3| Abell 23| AReL T3] A
E3|ALe] o AAFT} ﬂ%”ﬁ]*}«] o4
2 80%<f wekeE ZUH 3L F2o] SRS B
Abe] 2] oleo] thE givtE HE5E F ATHIRC § 363(a)(2)(E)}.2)
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(1) Ne

24) See Helvering v. Bashford, 302 U.S. 454 (1938); Groman v. Commissioner, 302 U.S. 82
(1937); See also Sefeire, Recent Developments in Acquisition and Reorganization, 48
TAXES 829 (1970).

25) Stephen T. Dean & Charles H. Egerton, Acquisitive Reorganizations: The “Other”
Method Of Buying Or Selling A Corporate Business, 27 U. Fla. L. Rev. 935, 1974-1975,
at 947-949.
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Hfstd glek velrt section 368(a)(2)(E)E itz el Aol AsAbE
AujstaL ol Qe RBALY] o AAFt i FAbe] jAAF B oA AS
o] #Hx 80%7F A= wgkd S a7sta vk o] 212 BY xAzH
AAAF/F4 g 203 FAEh BY 2AARLS g gabe] F249
T RIAL T AR ARG FA I T4 wiE 7|ddFTt ol
et et AEoRE T xdA weoly FA0 xRA o
A, AzFA o] oo gt & 5 vk B AL A3ATE A
Aol o AAF(EE RIALe ZAF) AR B AR wugsto] v FAL
o] “2]u"F 2] (controling  stock mterest)% H5eh= As 7H7I=d{IRC §

368(a)(1)B)}, AH3|A7E F2wg & o4t 3|Ake] AAF HAag 80% ©l
de FASE, g AR e TR FAGFYIZE A A2 80% oS
ASE A5, A3A= A XS A (controD @A & 4 QITHIRC §
368(c)). iy BE A= Gy gl E Q’%J «]7:‘
AFE d7t2 i 3ALE Au2Det= F bo

£91}h. BY 2AAHNAE g A
T o4 Lﬂ/\}q o)A@ Fro]ojol &1l booti AME
Fo“gd JAHAA"("in the transaction”)olA 7FgstA 2 A

section 368(a)(2)(E)e] 871 B & ZAAA oKt gAs A webA Sl
S|IAZE om] thAd SJAF F2419] 20% o] FAE HArstal e A

ARt o] BrbsstAl ok

¢

N

ulzhA) zAAe) AE e

x4 Aol AR S MED ALLSANAL A HA 24D §
g F ol ahjel slgalt ASAR(S, Aold due wlgh 24 B A4
294 2078 FEa A90m), B4 o9 due relr] AN o
oA Aaks st ZAAR MY 8ATE FEsolo} Bk wlabA =

27) Ak upe)} o] A3|AF FA WS & gl ALY AUTF] A 80% oS A
53, t FAY g8 FRY FAG9EAA)Y HAS 80% o % ﬂ%ﬁa} A5, &
Ak i 3ALE A gktka eHIRC § 368(c))

28) Dean & Egerton, Acquisitive Reorganizations: The “Other” Method of Buying Or
Selling A Corporate Business, supra note 21, at 947-949.
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[Abstract]

Tax-Referral Benefit to the Reverse Triangular Merger

under the U.S. Internal Revenue Code

Chung, Bong-Jin"

In the United States, section 368 of the Internal Revenue Code recognizes
the seven types of corporate acquisition structures that qualify as tax—deferred
reorganizations, among which the following three type of reorganization are
most important: D Type “A” Reorganization (statutory merger or consolidation);
@ Type “B” Reorganization (stock-for-stock acquisition); and @ Type “C”
Reorganization (stock—for—assets acquisition). The forward triangular merger
and the reverse triangular merger are generally treated as Type “A”
Reorganization. Prior to October 24, 1968, if the target corporation was
merged into the acquiring corporation and stock of the acquiring corporation’s
parent was utilized as consideration, such stock could not receive tax-free
benefit since section 368(b) did not provide for the treatment of the parent
as a “party to a reorganization” in type “A” mergers. Effective October 24,
1968, Congress added section 368(a)(2)(D) to the Code. This addition to the
statutory definition of a reorganization provides that a forward triangular
merger will qualify as a type “A” merger if certain requirements are satisfied.
Simultaneously, section 368(b) was amended to make the parent corporation
a “party to a reorganization.” In 1971 Congress again amended section 368
by adding section 368(a)(2)(E), which amendment provides that a reverse
triangular merger will qualify as a type “A” merger if certain requirements
are satisfied. The last sentence in § 368(b) makes the parent corporation a
“party to reorganization.”In 2015, Korean Commercial Code also adopted the

reverse triangular merger system. In Korea, however, the reverse triangular
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merger is not granted tax-deferred reorganization treatment. For the purpose
of more smooth implementation of the reverse triangular merger, it is urgent
to allow the tax referral benefit to the reverse triangular reorganizations by

amending the Korean Corporate Income Tax Laws.

Key words : Reverse triangular merger, The U. S. Internal Revenue Code, Tax-free
reorganization, Tax-referral, Type A reorganization




