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[Abstract]

Legal nature of the additional dues accrued on a tax claim, which
are declared bankrupt on the grounds that arise before the declaration
- Review on a Supreme Court 2017. 11. 29. 2015Da216444 Decision -

Kang, Sang-Woo"

The attitude of theories and judicial precedents have differed as to whether
the legal nature of the additional dues accrued on a tax claim, which are
declared bankrupt on the grounds that arise before the declaration corresponds
to estate claims or subordinate bankruptcy claims. Supreme Court 2017. 11.
29. 2015Da216444 Decision has ruled that the legal nature of the additional
dues mentioned above corresponds to the latter one.

This study explains the point of the court’s decision, looks into tax claim
in  bankruptcy procedures, analyzes the main issues as mentioned below.

First, considering the purpose of the Debtor Rehabilitation and Bankruptcy
Act (“DRBA”) and the rule of equality of creditors, the legal nature of the
additional dues accrued on a tax claim, which are declared bankrupt on the
grounds that arise before the declaration corresponds to subordinate bankruptcy
claims. Second, from the point of view that the authority to manage and
dispose of a bankruptcy estate shall be held by the trustees in bankruptcy,
the person liable for tax payment regarding claims which do not come under
estate claims shall be the bankruptcy debtor. Third, according to partial
amendment to the Framework Act On National Taxes etc. on 31. Dec, 2018,
additional dues and penalty tax on insincere payment have been integrated
into 'penalty tax on late payment’, whose legal nature almostly resembles
that of additional dues, which means interest for arrears. Therefore, the

foregoing discussion can also be applied to 'penalty tax on late payment’.

* Public-service judge advocate, Korea Legal Aid Corporation Seoul Central Chapter.
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As the former Bankruptcy Act has changed into the current DRBA, the
recognition range of estate claims has also been narrowed. The notion of
accepting broad range of estate claims in name of public interest of tax claim
should no more be allowed, for it seems to go against this kind of flow. On
the legislative perspective point of view, the author think it is desirable to
have statutory clause which involves the meaning that the additional dues
accrued on a tax claim, which are declared bankrupt on the grounds that arise
before the declaration(or the ’'penalty tax on late payment’) correspond to

subordinate bankruptcy claims, in order to get rid of interpretative disputes.
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