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[Abstract]

The expansion of the scope of the creditor’s claims in the

revocation of the fraudulent act

Lee, Sun-Dong”

The Korean Supreme Court’s decision No. 2016-da-1045 decidedd on June
28, 2018 and the lower courts thereof ruled the issues of the creditor’s
claim for the revocation of the fraudulent act. In particular, there included
the question of whether future claims or claims whose amount or scope has
not been determined can become the creditor’'s claim, and whether the
period for filing the revocation suit on the addition or exchange of the
creditor’s claims has lapsed. The views of the lower and the Supreme Court
differ from whether the creditor’s claim is future claim or whether they are
claim that has not yet been fixed. The lower courts ruled that no present
damage claim was generated by the debtor’'s refusal to withdraw money
from the bank, and at that stage the creditor’s claims are only the future
credits, which must fulfill the requirement of both the probability that the
claim has highly likely to coming in to existence and that it should be
realized in the near future. Supreme Court ruled, however, that due to the
illegal acts of the debtor, the creditor has suffered damages to pay delayed
damages, so that the damages arising from the illegal acts occurred only
but the specific amount or range has not yet been fixed. The ruling seems
to be the first case that the Supreme Court has directly and explicitly
expressed its view that a claim has occurred which a specific amount or
extent of the credit has not been fixed. It is perfectly reasonable for the
Supreme Court to recognize the damages claim in this case as the creditor’s

claim of the revocation of the fraudulent act. However, the Supreme Court
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generally fails to protect the rights of creditors that can be effectively
protected by wusing the right of creditor's claim of the revocation by
narrowly interpreting the scope of the creditor’s claims. It is hoped that
with the judgment of this case, the judgment will develop in the direction of
expanding the scope of the creditor’s claims beyond the current practice of
the obligee’s revocation, which is now operated for the purpose of ensuring
general security. In doing so, it can particularly be used to protect creditors’

specific claims in controversial and complex modern contracts.

Key words : revocation of the fraudulent act, creditor's claim, present claim,
unfixed claim, protection of the specific claims




