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6) ¥+ e Zth POLICE AND CRIMINAL EVIDENCE ACT 1984 (PACE) CODE

B 7.17 That person or their representative must be allowed supervised access to the
property to examine it or have it photographed or copied, or must be provided with a
photograph or copy, in either case within a reasonable time of any request and at their
own expense, unless the officer in charge of an investigation has reasonable grounds
for believing this would:(i) prejudice the investigation of any offence or criminal
proceedings; or(ii) lead to the commission of an offence by providing access to unlawful
material such as pornography; A record of the grounds shall be made when access is
denied.https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
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[Abstract]

A Review on the Validity of the Theory of Legislation of
Participation Right in the Procedure of Search - Seizure of
Data Storage Media etc.

Cho Gwang-hoon”

Recently, the theory of legislation on the participation right in the procedure
of search ' seizure of data storage media or electronic information has been
raised continuously. Theory of legislation raised recently is about establishment
of additional regulation on the participation right as participation right of subject
to seizure is very important in the process of search - seizure of data storage
media or electronic information. The background such assertion is raised despite
our current Criminal Procedure Act has regulations on the participation right
in the procedure of search - seizure is to keep fundamental rights of subject
to seizure from being infringed by preventing use of electronic information not
associated with criminal fact for another cases and preventing misuse - abuse
of personal information in the procedure of search - seizure of electronic
information. If additional regulations on the participation right are necessary,
however, such regulations must be supplemented or added to the existing
regulations of participation right, but if not, it may end in addition of
unnecessary regulation.

If we take a close look, there is a need to take a closer look on the
regulations of participation right that must be guaranteed from commencement
to the end of search - seizure in the procedure of search - seizure. Meanwhile,
there is no need to view search - seizure of electronic information differently
from search - seizure of general objects, but unlike procedure of search - seizure
of general objects, details are required for the procedure of search - seizure of

data storage media or electronic information. Due to the nature of electronic

* Seoul East District Prosecutor’s office Chief Tribunal Doctor of Philosophy in Law.
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information, volume of personal information of a third party as well as subject
to seizure which is not related to the criminal fact, so the importance of
participation right is on the rise.

Therefore, if new regulations on the participation right are added to the
procedure of search - seizure of data storage media or electronic information,
participation right of subject to seizure must be regulated to be guaranteed
sufficiently and substantially from commencement to the end of the procedure
of search - seizure of data storage media (electronic information). However,
protection of fundamental rights of subject to seizure and finding of substantial
truth shall also be in harmony by enacting a regulation to prevent subject to
seizure from giving up exercise of participation right or attempting obstruction

to investigation under the pretext of participation right.

Key words : search - seizure, electronic information, data storage media,
in rem constraint disposition, participation right







