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[Abstract]

Meaning of Defamation of ‘Publicly Alleging Fact' of Article 307(1)
of Criminal Act and Interpretation of ‘False Information’ Mistake of
Article 307(2) of Criminal Act®

Ha, Tae-Young™

‘Publicly alleging facts’ in Article 307 Provision(1) and Article 309 Provision(1)
of Criminal Act should be interpreted as ‘statements of true facts. ‘Fact’ is a
fact that has occurred or existed (FE, eine Tatsache, etwas Geschehenes
oder Bestehendes). "What is not a fact that has occurred or existed’ is 'false
fact’ (s F#, eine unwahre Tatsache). If ‘false fact' is stipulated in
Article 307(2) and Article 309(2) of Criminal Act, ‘true fact’ in Article 307(1)
and Article 309(1) must be considered opinions of legislators. Article 310 of
Criminal Act clearly states that "the conduct of Article 307(1) is a true fact.”
This is the way of interpretation that is faithful to our legislators’ opinions
(literal interpretation, logical interpretation, and purposive interpretation). The
ruling conclusion of the Supreme Court case seems simple at first glance,
but it has a fatal flaw in criminal law dogmatics because Article 15(1) of
Criminal Act made by the legislature will become meaningless. Therefore, the
Supreme Court’s argument should be modified.

The Supreme Court is solving the problem of the mistake of truth regarding
publicly alleging facts by means of the equivalence theory in Article 310 of
Criminal Act. In addition, some scholars are seeking for solutions based on
the accepted risk theory. They are all trying to find evidence in Article 310.
However, we cannot agree with this interpretation because it cannot be
regarded as a correct interpretation faithful to Article 310. The term

‘equivalence’ is not found in Article 310, and ‘duty of review’ does not offset

* This work was supported by the Dong—-A University research fund.
#*% Professor Dong-A University, Law School, Ph. D. in Law.
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objective requirements. It is asserted that the interpretation of Article 310
should be faithful to the literal, logical and purposive analyses. O Behaviors of
Article 307(1) of Criminal Act, @ True Facts, @ Only Public Interests, @
Doer’s Recognition of the Objective Requirements of @, @), and @. These
four requirements are useful in judgment. Mistakes regarding @, @, @), and
@ requirements should be asked for responsibility. In addition, it is difficult to
agree with the discrepancy of illegal precondition fact. The mistake of specific
requirements is the discrepancy of fact while the mistake of recognition of
illegality is the discrepancy of law.

If a doer believed that publicly alleging facts were true, only the intentional
element of Article 307(1) of Criminal Act is admitted. If the doer believed his
or her conduct was the justification defense, its solution is to apply the
discrepancy of law. When there is a good reason based on Article 16 of
Criminal Act, responsibility can be excluded, which, I think, is the best
interpretation.

The case of the Supreme Court unreasonably extended the meaning of ‘fact’
in Article 307(1), breaking the meaning of Article 310 of Criminal Act. The
Supreme Court case does not exclude the illegality of Article 310 and does not
admit the discrepancy of law of Article 16 of Criminal Act.

The Supreme Court case rules a defamation offense under Article 307(1) of
Criminal Act. Article 307(1) specifies statements of true facts, Article 307(2)
includes statements of false facts, and Article 307(2) and Article 15(1) contain
the mistake of truth. In this light, serious criminal intent can not be admitted.
The Supreme Court case applies criminal intent under Article 307(1) of
Criminal Act.

Key words : defamation, fact of Article 307(1) of Criminal Act, false fact of
Article 307(2) of Criminal Act, discrepancy of illegal precondition
fact, discrepancy of law, justification defense of Article 310 of
Criminal Act, equivalence




