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[Abstract]

A Study on the Improvement of the Divorce by Agreement System

Lee, Sang-Wook"

Ever since the enactment of the korean civil Act until today, the work to
supplement and improve the divorce by agreement system has been constantly
carried out. Divorce by agreement is the absolute majority of divorces, and
in recent years the proportion of divorces by agreement has not decreased
but 1s still on the rise. Under the current civil law, the divorce br agreement
process and its contents are quite complicated. The procedure for divorce by
agreement is focused only on the psychological treatment of the person who
has decided to divorce and the protection of the child. The financial problems
of the divorced party are in a state where the courts are not involved and
no one's advice is available. Now, it should not focus on whether the divorcee
is willing or not, but also economic issues should be included in the protection.
France’s recent non-judgemental divorce and so-called “judgeless divorce”
system suggest much to us as well. The main content is the system in which
the role of judges in divorce proceedings has been replaced by lawyers.
Family law is always closely related to the changing social forms of society,
which are the mirror of that society. Therefore, the direction of legislative
and interpretative theory should be established so that a family legal system
can be established that can respond appropriately to the social changes and
trends of that era at all times. In that respect, the divorce br agreement
system should now be improved in several respects. In particular, divorce br
agreement should be set in a way that respects the contents of the agreement
of the parties to the fullest extent possible. It is desirable to minimize state

intervention and to have lawyers take up the task in a representative sense
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of the public interest. The agreement proposes a measure to improve the
divorce by agreement system.

First, the divorce confirmation system in the Family court may be
abolished considering the circumstances in which the necessity has been
reduced to a great extent.

Second, guidance and counseling recommendations on divorce provided by
family courts also need to be reconsidered. Divorce guidance through each
lawyer selected by the person and advice by the professional counselor is
appropriate, not by the Family court.

Third, each couple wishing to divorce by agreement shall have a lawyer
through which they discuss and negotiate all matters related to divorce, sign
and seal all the agreements prepared according to them, and submit the
agreement to the family court for the effect of the divorce.

Fourth, the agreement shall include all matters related to divorce (division
of property, alimony, etc.). In the case of minor, all matters required under
the current law (paternity decisions, child care decisions, child support costs,
the exercise of interview negotiating rights, and their methods) should be
recorded.

Now, divorce by agreement should be improved in a way that minimizes
the involvement of the state, that is, the Family court, and that each free

decision—-making is central.

Key words : divorce by agreement, divorce, consultative divorce,
non-judgemental divorce, judgeless divorce.




