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[Abstract]

The Legal Nature of Article 814 of Commercial Code and
the Time of Delivery of Goods
- Supreme Court Decision 2019 Da205947 Decided June 13, 2019 -

Lee, Jung-won”

The legal nature of the period stipulated in Article 814 (1) of the Commercial
Code is the period of filing. It should be interpreted that failure to file a trial
claim within the above period does not mean that the claim is absolutely
extinguished, but rather that the right itself is not extinguished and only the
judicial claim for the right is prevented. Thus, the court shall, ex officio,
investigate whether the above period has elapsed, and if the above period
has elapsed, it shall make a judgment of dismissal. In principle, the judgment
of whether or not the litigation requirements are satisfied is a matter to be
determined based on the time of the conclusion of the trial hearing, but the
litigant may newly claim and prove the elapse of the filing period prescribed
in Article 814 (1) of the Commercial Code at the supreme court. On the other
hand, the delivery date specified in Article 814 (1) of the Commercial Act should
be regarded as the time of delivery of goods by the carrier under the contract
of carriage. According to the court rulings, the delivery of goods may occur
differently, depending on the type of the shipment and the type of bonded
warehouse storing the shipment. In particular, the court rules that if the goods
are stored in a bonded warehouse before delivery, an implied lease agreement
is established between the carrier and the bonded warehouse business, and
the bonded warehouse business is deemed to be the carrier’'s performance
assistant. Therefore, as long as the shipment is in the bonded warehouse, the
shipment is still under the control of the carrier and delivery of the shipment

does not occur. However, the Supreme Court’s ruling on the legal relationship

* Professor, Attorney at Law, School of Law Pusan National University.
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between the carrier and the bonded warehouse business has been criticized
for being interpreted as inconsistent with the practical practice for delivery
of goods, and inconsistent with the intentions of the contracting parties.
Meanwhile, 'the date when they should have been delivered’ stipulated in Article
814 (1) of the Commercial Code refers to the date assuming that all the parties
have performed their obligations, it should then be possible to find out when
the goods ought to have been delivered. Therefore, 'the date when the shipment
should have been delivered’ should be regarded as the date when the carrier
is ready to deliver the goods in response to a request for delivery of goods
from the consignee at the port of destination. Unlike Article 3, Paragraph 6
of the Hague Rules and the Hague-Visby Rules, Article 814 of the Commercial
Code applies to the claims and liabilities of the carrier to the opponent party
of the contract. However, considering the internationality and unity of the
admiralty and maritime law system and Korea's high degree of dependence
on foreign trade, achieving international coherence of the transport law system
is desirable for the protection of national interests. Therefore, we urge the
reorganization of all provisions that lack international coherence in our
Commercial Code, including Article 814 of that Code.

Key words : Article 814 of the Korean Commercial Code, Delivery of goods,
Date when the goods should have been delivered, Time bar,
Article 3 rule 6 of the Hague Rules







