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[Abstract]

Evaluation of the Restriction on Shareholder or director’'s Voting

Right who has Special Interest in the Resolution of Meeting

Kim, Jae-Bum”®

Majority rule could have effect when voting right can be exercised fairly
and shareholders have no complaint on the voting process. To secure the
fairness in the voting process, Commercial Act has the provision about the
restriction of shareholder’s voting right who has special interest on the agenda(§
368 (3). Whether a shareholder has special interest on th agenda or not can
be generally decided by the theory of personal interest. According to the
theory a special interest should be grasped through considering the conflict
of interest between corporation and a shareholder or majority and minority
shareholders. The interested person could be acknowledged when he or she
profits at the same time corporation or other shareholders is damaged.

The director who is also shareholder has special interest in the resolution
for approval of director’s competitive business, the usurpation of corporate
opportunity, self transaction, the exemption from responsibility, the reduction
of responsibility or director compensation, etc. In the resolution of election,
the candidate director who is also shareholder has no special interest, however,
the director who become a target of dismissal has interest if the director
has an attributable reason for dismissal such a fraudulent or illegal act. If
the director exercise voting right against the dismissal agenda, the resolution
would be unfair.

The provision about the prohibition of special interested shareholder’s voting
right should be abolished because it would be very difficult to find special

interest and it would not be easily unfold. It could be more proper and effective

* Professor, Kyungpook National University, Law School
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to control the effect of the resolution in which the special interested person
is related rather than the prohibition of voting right. As a legislation the
following could be presented. A resolution could be revoked when a shareholder
exercises voting right for himself or other to the damage of corporation or
other shareholders. According to majority opinion the voting number of special
interested person is not counted in the number of present voting, however,
the number is counted in the total number of issued stocks. Then it would
fail to meet the quorum for resolution when the voting number of special
interested person is majority. To clarify to meet the quorum it need to enact

new provision about it.

Key words : special interest, fairness in resolution, counting quorum, abuse of
voting right, status of controlling shareholders




