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[Abstract]

A Study on Legal status of Reimbursement Claims

of Guaranty Insurance in Rehabilitation Procedures

Kim Yu-seong”

Guaranty Insurance has the characteristics of insurance and guaranty contract.
When the policyholder uses the rehabilitation procedure, the reimbursement
claim of the insurance company is classified as rehabilitation claim(insolvency
claims; subject to restrictions as per insolvency procedures). The Supreme
Court of Korea sentenced two judgments of different conclusions on the legal
status of reimbursement claims.

In these cases, an insurance contract was concluded before the policyholder
used the rehabilitation procedure, and a change contract was concluded while
the rehabilitation procedure is underway. And an insurance accident occurred.
Is the insurance company’s reimbursement claim a administration claim(claims
that grant the rights to be paid irrespective of insolvency procedures)?

This problem must be solved by the definition of rehabilitation claim(insolvency
claims) under the Debtor Rehabilitation Act of Korea. And the insurance
law characteristics of guaranty insurance should be considered.

In these cases, the Supreme Court did not judge on the formal basis, such
as the time of signing a contract. The judgment was made in consideration
of specific circumstances such as the time of the insurance accident, details
of the insurance contract.

The ruling sentenced in 2017 is valid. The insurance contract that was first
signed ended the insurance period. Therefore, reimbursement claims occurred
as a change contract. Reimbursement claims of guaranty insurance are
administration claims.

The ruling sentenced in 2019 is also valid. The changes made in the change

* Presiding Judge, Research Division of Supreme Court of Korea.
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contract are only minor. It is unfair to judge reimbursement claims of guaranty
insurance as administration claims. Therefore, reimbursement claims of guaranty
insurance are rehabilitation claims.

The Supreme Court’s ruling is valid. However, the Supreme Court’s ruling
has a limitation in that it cannot provide clear standards. It is difficult for
people to clearly determine whether the reimbursement claims of guaranty
insurance are rehabilitation claims or administration claims only by the Supreme
Court’s ruling. Therefore, the insurance company may refuse to conclude a
change contract. In that case, people must provide collateral to the other party.
This is not desirable. Based on the Supreme Court’s ruling, efforts should

be made to ensure that guaranty insurance can be actively used.

Key words : guaranty insurance, rehabilitation procedures, reimbursement claims,
administration claim, rehabilitation claim




