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[ Abstract]

The Guarantee of Constitutional Law for Human Rights

and the Limitation.

- Related to requirements of Not enumerated in the Constitution as the
Fundamental right -

Park, Moon—-Seok

European Union Centre at Yeungnam University

Fundamental rights guaranteed by the constitution and human rights does not
necessarily coincide with each other but they are associated closely. The reason
why human rights are ensured by the constitution, We expect that human rights
can assure justification of the constitution and they are not clear and compulsory
but they can guarantee their effectiveness by stipulating in the constitution and
enlarge scope of protection of fundamental rights. Lastly, they can solve
constitutional problem associated with human nights.

The Article 37 (1) of the Constitution prescribes that "freedoms and rights of
citizens shall not be neglected on the grounds that they are not enumerated in
the Constitution”, Hereby, the Constitution promulgates that, with respect to
constitutionally protected rights, the Constitution shall protect the fundamental
rights even if they are not enumerated in the Constitution. Related to Article 37
(1) of the Constitution, The Wartime Reinforcement Military Practice of
2007[21-2(B) KCCR 769, 2007Hun-Ma369, May 28, 2009] of the Constitution Court
was a noticeable constitutional decision. Because this case presented conditions to
guaranteed fundamental rights of not enumerated rights which is Human rights in
the constitution. In order to acknowledge a fundamental right not enumerated in
the Constitution, first, the constitutional court should find the special need for the
right. Additionally, the scope of protection of the right should be relatively clear
so that the right retain the power to demand concrete substance from the
subjected person or entity. Finally, it should be the concrete right which legal
resort can be sought through court proceeding.
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In this Case, Despite pacifism as asserted by complainants as the right to
peaceful livelihood is the goal and spirit of the Constitution, it does not directly
create fundamental right to peaceful livelihood. And therefore nothing is more
absolute than concept. Not enumerated in the Constitution as the Fundamental
right, the right to peaceful livelihood does not meet the reality as concrete right
and therefore it cannot be acknowledged as a new right. So it is not the right
guaranteed by the Constitution. But Concurring Opinion of Justices in this case
has a signification in terms of suggesting possibility that the right to peaceful
livelihood is guaranteed by the constitution.

Key words : Human rights, Fundamental rights, Guaranteed basic rights on
Constitution, right to peaceful livelihood, Not enumerated in the
Constitution as the Fundamental right





