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[Abstract]

Validity of the Assignment of Claims in Violation of

Non-Assignment Agreement

Sung-Ho, Bae®

The majority of the opinions of the target judgment were judged to be
justified that the transfer of bonds in violation of the prohibition of transfer was
not effective based on the theory of real rights. Many opinions pointed out the
possibility of multiple interpretation of the bond validity theory and said that
such interpretation theory is inappropriate due to the development of complex
legal relations due to the divisional attribution of rights.

However, the theory of the real rights effect reveals various problems by
recognizing the general effect beyond the scope necessary for the protection of
the debtor and invalidating the transfer of the bond in the effect of the violation of
the prohibition of transfer special agreement recognized for the protection of the
debtor. In terms of the general principle of the contract law that the contract is
effective only to the parties, the claimable effect is more suitable for the
interpretation of Article 449 (2). In other words, the bond effect theory is more
faithful to the basic principles and logic of civil law and contract law. In addition, as
the transfer of bonds becomes more and more useful as a means of financing,
it also meets the distribution of bonds and international trends. Therefore,
the interpretation of the current civil law on the transfer of bonds with the

prohibition of transfer is also a superior interpretation of the bond effect.

Key words : Article 449(2) of the Civil Act, assignment of claim,
non-assignment agreement, in rem effect theory, in personam
effect theory, defense of repudiation

* Professor, Yeungnam University Law School.



