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[Abstract]

Guaranty Liability for the Defect in Title

Dongjin Lee”

Guaranty liability for the defect in title originates from roman law and has
been received in one form or another in many civil law codifications. It is also
an institution frequently invoked in today’s court practice in South Korea partly
due to the real estate transaction practices therein. In this article, based on
the analysis of historical as well as comparative aspects of this institution,
issues thereabout would be illuminated: The impossibility to convey as a
prerequisite for the liability should be interpreted according to the various
contexts where this requirement matters, seller’s termination, buyer’s termination,
and damages; There is a complex legal relationship to return the object and
the fruits either to the seller or the third party owner especially when the sales
contract is terminated; The buyer’s duty to notify the seller of the owner’s
claim to evict (litis contestatio) has been abolished while he/she still is obliged
to submit his/her own as well as the seller's defences in order to have the
seller liable for the eviction; The precedents of the Korean Supreme Court that
the burden of proof of seller's fault shall be on the buyer when the seller
sold other’s without authority to do so and that the sales of real estate, the
seller of which is not yet the owner thereof but has an obligatory claim
against the owner, does not constitute sale of other’s are agreeable at least in

terms of the result derived from those rulings.

Key words : defect in title, eviction, impossibility to convey, litis contestatio,
resale of real estate without completion of registration

* Professor, Seoul National University School of Law.



