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I. Introduction

Agriculture, especially in its contemporary industrialized form, generates
substantial environmental harms.!’ Despite the magnitude and variety of these
harms, which include soil erosion and sedimentation, soil and water salinization,
freshwater depletion, agrochemical releases, animal wastes, nonpoint source water
pollution, air pollution, and habitat loss, agriculture in the United States is
subject to only minimal environmental regulation.2) This uncharacteristic lack of
regulation can be explained by the fact that Americans think of agriculture as
different and more noble than other industries. The veoman farmer holds an
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1) JB. Ruhl, Farms, Their Environmental Harms, and Environmental Law, 27 Ecology L.
Q. 263, 272-293(May2000).
2) Id
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exalted and treasured place in the American psyche, where he has long be
idealized as the most valuable, virtuous, and independent of American citizens.3)
Despite formidable evidence to the contrary, many continue to view agriculture
as a wholly benign pursuit. Accordingly, lawmakers and regulators, for the most
part, have shied away from imposing conventional, prescriptive environmental
regulations on farmers and ranchers, because such regulations are perceived as
burdensome, expensive, and even punitive.4

Americans’ idealization of agriculture is not without some basis in fact.
Carefully cultivating and stewarding the land not only generates essential food
and fiber products, but can also provide substantial dignity and reward.
Moreover, depending on the practices employed, agriculture has enormous
potential to provide important ecosystem services, including soil, water, and air
quality enhancement, freshwater supply enhancement, mitigation of flood damage,
protection against climate change, improved wildlife habitats, greater biodiversity,
and support for ecological resilience® The problem is that the economic
incentives for adopting environmentally sensitive practices tend to be weak, if
they exist at all. Because the idea of imposing mandatory regulations regarding
production practices on farmers gets little traction, the challenge, from a policy
perspective, is correct for the “incentive failures resulting from missing markets
to that lead to suboptimal levels of environmental protection (or enhancement).”®
With the dual objectives of avoiding traditional regulation and filling market
gaps, lawmakers in the United States have taken a number of small steps to
discourage environmentally harmful practices, encourage agri-environmental
ecosystem services, and promote sustainable use of farmland. This article
provides a brief overview of the laws, regulations, and farm programs, that
relate to agri-environmental impact and sustainable farmland use.

3) See Thomas Jefferson to John Jay, 1785, Papers d8:426.

4) ].B. Ruhl, Farms, Their Environmental Harms, and Environmental Law, 27 Ecology L.
Q. 263, 272-293 (May2000).

5) National Research Council, Committee on Twenty-First Century Systems Agriculture,
Toward Sustainable Agricultural Systems in the Twenty-Firs tCentury 26 (2010).

6) OECD, Guidelines for Cost-effective Agri-environmental Policy Measures 14 (2010).
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II. Federal Agricultural Conservation Programs

The United States’ federal government has attempted to improve farms'
environmental performance by (1) making eligibility for certain farm subsidy
payments dependent upon compliance with some minimal conservation standards
and (2) making a variety of voluntary, targeted, conservation incentive programs
available to farmers. These mechanisms, which are described in the following
sections, have been well received by the agricultural sector because they
generally do not impose excessive administrative complexities or compliance
costs on farmers. Moreover, the so-called “green payments” incentive programs
are reasonably popular both within and outside of the agricultural sector because
they directly and substantially compensate farmers for providing ecosystem
services, allowing farmers to “do well by doing good,” even if at the taxpayers’
expense.

Because there are almost no mandatory environmental regulations of
agriculture,”) most American farmers and ranchers can, theoretically, operate as
destructively and wastefully as they wish simply by choosing to forego certain
subsidy payments and declining to participate in conservation incentive programs.
In practice, however, most eligible farmers meet the minimum conservation
compliance standards necessary to remain eligible for the associated farm
program payments, which are quite handsome and usually provide a greater
financial return than farming on marginal lands. Approximately 32 percent of all
farms received commodity payments, conservation payments, or both® These
farms tend to be large: they constitute 81 percent of cropland, 60 percent of
farmland, and 60 percent of agricultural production in the United States?® A

7) The Clean Water Act, described infraatnotes83 - 99 and accompanying text, is a notable
exception. But its permitting and discharge requirements apply only to large confined
animal feeding operations (CAFOs),

8) Roger Classen, Green Payments: Can Conservation and Commodity Programs Be Combined?,
Amber Waves (Mar. 1, 2012).

9) Id
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mere 6 percent of farms, however, received both commodity and conservation
payments, 0 demonstrating that most large farms continue to do the bare
minimum in terms of conservation.

A. Conservation Compliance

The Food Security Act of 1985 (also known as the 1985 Farm Bill) introduced
the concept of “conservation compliance” into United States’ farm policy by
removing incentives for persons to produce agricultural commodities on highly
erodible land!! or converted wetlands.]2) Conservation compliance requires
farmers to abide by certain conditions on any highly erodible lands or wetlands
that they own or farm or risk losing their eligibility for certain federally
sponsored agricultural programs.!® Eligibility-linked programs include production
flexibility contracts, marketing assistance loans, all price supports or payments,
farm credit program loans, and Environmental Quality Incentives Program
payments, as well as certain farm storage facility loans and payments and select
disaster assistance payments.4) To maintain eligibility, farmers must:

1. Actively apply an approved soil conservation plan on “highly erodible”
land (HEL) that was already being used for crop production at the
time that the law went into effect;15)

10) Id (Further demonstrating the discormect between production volume and conservation activity by
pointing out that “60 percent of conservation payments went to farms that did not receive
commodity paviments, while 64 percent of commodity payments went to farms that did not receive
conservation payments.”); see also Roger Classen, tal, Integrating Commuodity and Conservation
Programs: Design Options and  Outcomes, USDA,  Eeonoric Research  Service  (Oct.2007)
athttp://www.ers.usda gov/publications/err-economic-research-report/errdd.aspx# UYONC
ILgKuU.

11) 16 US.C. § 3801(a)(11).

12) 16 U.S.C. § 3801(a)(27),

13) 7 CFR. § 124(d) and (e) (identifving all programs subject to either wetland and/or
highly erodible land conservation compliance).

14) Id

15) 7 CF.R. § 125(a).
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2. Refrain from cultivating HEL that was not already used as cropland
in 1985 without applying an approved conservation plan (commonly
known as the “sodbuster” provision),l®) and

3. Refrain from draining wetlands for crop production (commonly known
as the “swampbuster "provision).1?

Farmers who violate these requirements, even on a small number of acres,
stand to lose some or all of their commodity, conservation, and disaster
payments, access to USDA farm loan and loan guarantee programs, and other
agriculture-related benefits.!® For most farmers, the threat of losing access to
these benefits looms large and provides substantial motivation for compliance.

Conservation compliance aims to (1) reduce soil loss due to wind and water
erosion; (2) protect the Nation's long-term capability to produce food and fiber:
(3) reduce sedimentation and improve water quality; and (4) assist in preserving
the values, acreage, and functions of the Nation’s wetlands.!?? HEL and WL
conservation compliance requirements presently apply to a large share of U.S.
cropland: approximately 100 million acres (about 25 percent) of U.S. cropland is
considered highly erodible and potentially subject to conservation compliance
requirements; an additional 50 million of wetlands are believed to be covered.20)
Because the benefits tied to compliance are substantial, the sodbuster and
swamp-buster prohibitions have been potent incentive for soil and wetland
conservation.2!) Conservation treatments have been applied to over 140 million
acres, saving 295 million tons of soil per year from entering our waterways and
preventing an estimated 1.5 million to 3.3 million acres of vulnerable wetlands

16) Id.

17) 7 CFR. § 124(a) (2), (3).
18) 7 C.FR. § 124(d) and (e).
19) 7 CFR. § 12.1.

20) See, generally, Jim Moseley, Conservation Compliance: A25-Year Legacy of Stewardship at
http://www farmbillfacts.org/wp-content/uploads/2013/02/ Conservation- Compliance-Legac
y.pdf.

21) Id
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from being drained.??? However, because program commodities have fetched
higher market prices in recent years, the profit-potential associated with
production has outmatched the financial benefit of taking fertile wetlands - or
even marginal erodible lands-out of production to receive conservation

payments.23)

B. “Green Payment” Programs

The term “green payments” refers to payments made to agricultural producers
as compensation for environmental benefits that accrue as a result of or in
conjunction with their farming or ranching activities or on their land24 The first
green payments program, the Conservation Security Program, was created in the
2002 Farm Bill.2® This Conservation Security Program, which ended in 200826
was a voluntary program that “provided financial and technical assistance to
promote the conservation and improvement of soil, water, air, energy, plant and
animal life, and other conservation purposes on Tribal and private working
lands.”27)

1. Conservation Reserve Program

The Conservation Reserve Program (CRP) is land retirement program with
multiple objectives.28) The primary purpose of the CRP is to guard against gully

22) Id

23) See, eg., Megan Stubbs, Land Conversion in the Northern Plains (Cong. Res. Serv.
Apr. 5 ,2007).

24) Jasper Womach, Report for Congress: Agriculture: A Glossary of Terms, Programs,
and Laws ,Cong. Research Service (2005 ed.) at
http://digital library.unt.edw/ark: /67531 /metacrs7246/ml/1/high_res_d/97-9065_2005 Junlb.pdf.

25) P.L. 107-171, §§ 2001- 2006.

26) US. Dept. of Agriculture, Natural Resources Conservation Service, Conservation Security Program (archive)
athttp://www.nres.usda gov/wps/portal/nres/main/national/ programs/alphabetical /csp/.
27) Id. The Conservation Security Program has been largely replaced by the Conservation

Stewardship Program, discussed infraatnotesd4d - 54 and the accompanying text.
28) See 15 US.C. §§ 714b and 714c; 16 US.C. §§ 3801-3847.
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erosion and prevent a retun of the epic dust storms that devastated the
American plains in the 1930s.29 In addition to discouraging soil erosion, the CRP
shares the general objectives of conservation compliance: improving water
quality, preserving wetlands, and protecting the productive capacity of U.S. land
s.300  The CRP advances its objectives by encouraging farmers to convert highly
erodible cropland or other environmentally sensitive acreage to vegetative cover,
such as native grasses, wildlife plantings, trees, filterstrips, or riparian buffers.3!)
Sowing wildlife friendly cover on such lands can be a cost-effective way for a
farmer to improve habitat for beneficial animals and insects, reduce sediment and
nutrient runoff, and control water and wind erosion - especially because the
government will pay CRP participants for doing so.

Only certain lands especially susceptible to erosion - typically, the least
productive land on the farm-are eligible for enrollment in the CRP.32
Participating farmers receive an annual rental payment on all enrolled acres for
the entire term of the multi-vear contract, which must be between 10 and 15
years33), The federal government will also bear a portion of the costs associated
with establishing the vegetative cover practices.3!) In addition to these benefits
of the CRP, participating farmers also receive technical assistance to address
soil, water, and related natural resource concerns on their lands in an
environmentally beneficial and cost-effective manner and comply with any
applicable federal, state, and tribal environmental laws.35

Several entities within the USDA are involved in the CRP. The program is

29) US. Dept. of Agriculture, Farm Services Agency, Fact Sheet: Conservation Reserve
Program (2010) at htip://www.fsa.usda gov/Internet/FSA_File/crp_prog_0726.pdf

30) Id: 7 CFR. § 14103.

31) Id

32) 7 CF.R. § 14106 (identifying eligible lands).
33) 7 CFR. § 1410.42.

34) 7 CFR §§ 1410.3(d), 141040, 141041.

35) US. Dept. of Agriculture, Farm Services Agency, Fact Sheet: Conservation Reserve
Program (2010) at http://www.fsa usda gov/Internet/FSA_File/crp_prog _0726.pdf
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funded through the Commodity Credit Corporation (CCC) and administered by
the Farm Service Agency (FSA). The Natural Resources Conservation Service
(NRCS) provides technical land eligibility determinations, conservation planning
and practice implementation.36)

Farmers compete for the opportunity to participate in the CRP by developing a
conservation plan3” and submitting it with an application during a designated,
periodic sign-up window.38) Applicants’ offers are evaluated and ranked
according to the Environmental Benefits Index (EBI), which assesses factors
such as anticipated wildlife habitat benefits resulting from cover cropping, water
quality improvements from reduced erosion, runoff and leaching, air quality
benefits from reduced erosion, on-farm benefits related to reduced erosion,
long—term benefits likely to endure beyond the contract term, and cost3?. FSA
collects data for each EBI factor regarding the relative environmental benefits for
the land offered and assigns a point score for each category, before determining
acceptability based on the ranking results.40)

The CRP has driven the restoration of over 2 million acres each of wetlands
and riparian buffers4!? QOver 600 million pounds of nitrogen and 100 million
pounds of phosphorous are prevented from flowing into streams, rivers, and
lakes, thanks to the CRPA42 CRP is also the largest private lands carbon

36) Id

37) 7 CFR. § 1410.22.

38) 7 CF.R. § 1410.30.

39) 7 CFR. § 1410.31(b); see also, US. Dept. of Agriculture, Farm Services Agency, Fact
Sheet: Conservation Reserve Program Sign-Up45 Environmental Benefits Index (EBI)
(Feb. 2013). http://www.fsa.usda.gov/Internet/FSA_File/crp_signup4b.pdf

40) US. Dept. of Agriculture, Farm Services Agency, Fact Sheet: Conservation Reserve Program
Sign-Upd5 Erwironmental Benefits Index (EBI) (Feb. 2013) .
http://www.fsa.usda.gov/Internet/FSA_File/crp_signupdb.pdf

41) US. Dept. of Agriculture, Farm Services Agency, Press Release No. 0062.12: USDA Announces
New Highly Erodible Cropland Initiative for Conservation Reserve Program) (Feb. 21,
2012)athttp://www.fsa.usda.gov/FSA/ printapp?fileName=nr_20120221_rel_0062.html &news
Type=newsrel

42) Id.
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sequestration program in the United States: in 2010, the CRP's efforts to
sequester carbon provided an environmental benefit equivalent to taking almost
10 million cars off the road.43

2. Conservation Stewardship Program (CSP)

The Conservation Stewardship voluntary conservation program for working
lands that encourages producers to address resource concerns in a comprehensive
manner by (1) undertaking additional conservation activities; (2) improving,
maintaining, and managing existing conservation activities.44)

CSP participants receive an annual land use payment and technical assistance
for operation-level environmental benefits they produce.®> The CSP represents a
significant shift in how NRCS rewards conservation activity and calculates
program payments, Instead of using the traditional compensation model that pays
a per-acre rental rate or a percentage of the estimated cost of implementing a
practice, the CSP pays participating farmers based on conservation performance
—the more effective the conservation practices, the higher the payment.46)

CSP participants may be able to earn two types of split annual payments,
which are issued for installing and adopting additional activities (additional
activities payment),4” and improving, maintaining, and managing existing
activities (existing activities payment). Annual land use payments are calculated
by multiplying land use acres by performance points (which vary based on

43) Id.

44) 16 US.C. §§ 3838d-3838g; 7 CF.R. § 1470.1.

45) US. Dept. of Agriculture, Natural Resources Conservation Service, Payment Rates (Dec.2011) at
http://www.nres.usda.gov/wps/ portal/nres/detatl/national/ programs/financial/csp/? cid=ste
Iprdb1049095.

46) U.S. Dept. of Agriculture, Natural Resources Conservation Service, Fact Sheet:
Conservation Stewardship Program (Dec. 2011) at
http://www.nres.usda gov/Internet/ FSE_DOCUMENTS/stelprdbl(M6181.pdf.

47) United States Dept. of Agriculture, Natural Resources Conservation Service, Payment Rates (Dec. 2011) at

http://iwww.nres.usda. gov/wps/ portal/nres/detail /national/programs/financial/csp/ ?cid=ste
Iprdb1049095.
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whether the conservation practice is an additional or existing one) and by an
agency-established land use payment rate. Participants may also be eligible for
supplemental payments based on their cultivation of resource-conserving crops.48)

The CSP is available on private and tribal agricultural lands and
non-industrial private forestlands in all 50 states. Eligible lands include cropland,
grassland, prairie land, improved pastureland, rangeland, nonindustrial private
forest lands, tribal agricultural land, and other private agricultural land (including
cropped woodland, marshes, and agricultural land used for the livestock
production) on which resource concerns related to agricultural production could
be addressed?®. Lands enrolled in other conservation programs, public lands, and
cropland that was not planted or considered planted for 4 out of 6 years before
June 2008 are ineligible39 CSP applicants must enroll all eligible land that will
be under the applicant’s control for the term of the proposed contract.5!)

The CSP imposes certain obligations on participants. They must (i) commit
time to inventory and document they conservation activities and production
system to determine eligibility and ranking; (ii) keep records of all farming and
conservation activities; (iii) control the land for the term of the contract (5
years); as well as remain in compliance with (iv) highly erodible land and
wetland conservation provisions and (v) average adjusted gross income
limitations.”™ Unlike the CRP, which requires producers to compete for the
ability to participate, the CSP's application process is continuous, with set dates

48) United States Dept. of Agriculture, Natural Resources Conservation Service, Fact Sheet:
Conservation Stewardship Program (Dec. 2011) at
http://www.nres.usda.gov/Internet/FSE_DOCUMENTS/stelprdb1(46181.pdf.
49) 7 CF.R. § 1470.3.
50) Id.
51) Id; US. Denpt. of Agriculture, Natural Resources Conservation Service, Conservation Stawardship
Program: Producer Self Screening Checklist (Dec. 2011)
http://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/stelprdbl1046173.pdf .

52) 7 CF.R. § 14706(a).

53) Persons who have an average adjusted gross income from non-farm sources greater
than 1 million dollars are ineligible, unless at least two-thirds of that income is
attributable to farming activities.
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for ranking and funding applications.54)
3. Environmental Quality Incentives Program

The Environmental Quality Incentives Program (EQIP) is another voluntary
program based on the model of contracting with the government to provide
conservation benefits) EQIP provides financial and technical assistance to
owners of land in agricultural or forest production or persons who are engaged
in livestock, agricultural or forest production on agricultural land and
non-industrial private forestland6) EQIP contracts must “identify all
conservation practices to be implemented, the timing of practice installation, the
operation and maintenance requirements for the practices, and applicable
payments allocated to the practices under the contract.”>” These contracts run
for a maximum of ten years.5®

EQIP’s financial assistance payments are based on a portion of the average
cost associated with practice implementation.®® Additional remuneration may be
available to assist producers in developing the conservation plans required for
program participation.80) Historically underserved producers, including limited
resource, beginning, and socially disadvantaged farmers and ranchers, may be
eligible for a higher payment rates.6!)

EQIP is administered by the NRCS, which carries out its mandate with the

54) United States Dept. of Agriculture, Natural Resources Conservation Service, FactSheet:
Conservation Stewardship Program (Dec. 2011) at
http://www.nres.usda. gov/Internet/FSE_DOCUMENTS/stelprdbl046181.pdf.

55) See 15 USC. 714b and 7l4c; 16 US.C. 383%aa-339-8 see also
http://www.nres.usda.gov/Internet/ FSE_DOCUMENTS/nresl43_007742.pdf.

56) 7 CFR. § 1466.1, etseq.

57) 7 CFR. § 1466.21.

58) Id.

59) 7 CF.R. §§ 1466.23 and 1466.24.
60) Id.

61) Id.
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advice of State Technical Committees and local working groups. This type of
“locally led conservation” allows the NRCS to focus on regionally-identified
priority resource concerns and to incorporate regional perspective regarding
which conservation practices should be eligible for financial assistance and
establishment of effective payment rates.52)

4. Wildlife Habitat Incentive Program

In response to concerns about declining habitats for important native fish and
wildlife, the 1985 Farm Bill established and the Food, Conservation, and Energy
Act of 2008 (the 2008 Farm Bill) reauthorized the Wildlife Habitat Incentive
Program (WHIP)63 The NRCS administers WHIP and provides both technical
assistance and up to 75 percent cost-share assistance to establish and improve
fish and wildlife habitat9 WHIP cost-share agreements generally last from one
vear after the last conservation practice is implemented; they may not continue
for more than 10 vears from the date the agreement is signed5) But about
one-quarter of WHIP funds, are directed to long-term (15-plus year) cost-share
agreements designed to protect and secure essential plant and animal habitats.56)
NRCS can pay historically underserved producers up to 90 percent of the cost to
install long-term conservation practices.5”)

C. Easement Programs
The USDA operates four easement programs through which the NRCS

purchases conservations easements on eligible lands® These programs differ
from some of the other conservation incentive programs in that they require

62) 7 CF.R. § 1466.2.

63) 16 USC. § 3839bb-1; 7 CFR. § 636.

64) 7 CFR. §§ 636.7 and 6369.

65) Id

66) 7 CF.R. §§ 636.7(k).

67) 7 CFR. §§ 636.7(a)(2).

63) http://ww.mt:s.usda,gov/wps/poxta]/nrcs/main/nationa]/urograms/easements/
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landowners to make a long-term commitment to a permanent conservation
easement (or in the case of Indians of tribal lands a 30-year contract).69
Depending on the program selected, NRCS pays for the easement at an amount
that is the lesser of fair market value, a geographic area rate cap, or landowner
offer. NRCS may also provide funds to cover certain restoration costs.
Landowners generally continue to pay taxes on enrolled property and retain title
to the land, which allows them continued control of access and, with certain
programs, continued use subject to a conservation management plan.

Each of the four easement programs is tailored to address specific
environmental threats:

1. The Wetlands Reserve Program (WRP), addresses the devastating loss
of wetlands throughout the United States.’?? As a whole, the nation
has lost over 50 percent of its wetlands, which once covered 220
million acres. Some individual states have lost over 90% of their
wetland acreage. Because over 70 percent of U.S. wetlands are
privately owned, it is necessary to engage with landowners and
support their efforts to protect, restore, and enhance wetlands on their
property. To this end, the Wetlands Reserve Program (WRP) creates
opportunities for landowners to contract with the NRCS for permanent
conservation easements to obtain the now-familiar combination of
financial and technical assistance benefits.”"™ Depending on the option
selected, NRCS pays between 75 and 100 percent of the easement and
restoration costs.”> The NRCS acknowledges that the WRPS is best
suited for “frequently flooded agricultural lands, where planned
restoration will maximize habitat for migratory birds and other wildlife,
and improve water quality.”® Since 1992, over 11000 private

69) 7 CF.R. § 14674.

70) Seel6U.S.CS§ 3837, et seq.

71) http://www.nres.usda.gov/Internet/FSE_DOCUMENTS/stelprdb1045079.pdf
72) 7 CFR. § 14674.

73) 7T CFR. § 14678
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landowners have enrolled approximately 2.3 million acres in the WR
P

2. The Grasslands Reserve Program (GRP) aims to protect, restore, and
enhance grassland, including rangeland, pastureland, shrubland, and
certain other lands. Participants “voluntarily limit future development
and cropping uses of the land,” but retaining rights to conduct common
grazing practices and operations related to the production of forage and
seeding. Continued grazing on enrolled land must be done under an
approved grassland management plan and subject to certain restrictions
during nesting seasons of threatened migratory birds.

3. The Healthy Forests Reserve Program (HFRP), which assists
landowners in restoring, enhancing and protecting private forestlands
through permanent easements, 30-year easements, 30-year contracts
(for Indian tribes) and 10-year, 50 percent cost-share agreements for
implementing conservation practices.””) Landowners enrolled in HFRP
who agree, for a specified period, to restore or improve their land for
threatened or endangered species habitat are able to avoid certain
regulatory restrictions on the use of enrolled land under the
Endangered Species Act.’8)

74) Nevertheless, in an effort to produce the greatest possible conservation benefit, the WRP
takes a broad view of eligible land, and is be used for conservation easements on (1)
wetlands farmed under natural conditions: (2) farmed wetland: (3) prior converted
cropland; (4) farmed wetland pasture; (5) certain lands that have the potential to become
a wetland as a result of flooding: (6) rangeland, pasture, or forest production lands
where the hydrology has been significantly degraded and can be restored: (7) riparian
areas that link protected wetlands; (8) lands adjacent to protected wetlands that
contribute significantly to wetland functions and values; and (9) wetlands previously
restored under a local, State, or Federal Program that need long-term protection.

75) http://www.nres.usda.gov/Internet/FSE_DOCUMENTS/stelprdb1045079.pdf at

76) hitp://www.nres.usda.gov/wps/portal/nres/main/national/ programs/easements/grassland/
77) hitpy//www.nresuscagov/wps/portal/es/detail/national/programs/easements/forests/ cid=n—es143 008410
78) hitpy//wwwirres usdagov/wps/portal/rmes/ detail/national/programs/easements/forests/ 2cid=res143 008410
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4. The Farm and Ranch Land Protection Program (FRPP), which aims to
prevent the loss productive farm and ranch land to suburban sprawl
and industrial development by providing matching funds for the
purchase development rights and keep the land in agricultural uses.’®
Qualifying land must be privately owned, sufficiently sizable to sustain
agricultural production, situated among other parcels with similar
productive capacity, and be accessible to markets for what the land
produces have. The land must also be the subject of a pending
conservation easement offer from a State, tribe, or local farmland
protection program.8%

D. Some Perspective Federal Agricultural Conservation Programs

In recent vears, the United States Congress has decreased its already weak
emphasis on conservation programs by sun-setting successful programs (such as
the Conservation Stewardship Program) and demonstrating little concern for the
continued viability of conservation compliance.

At a time when popular support for the most lavish of federal farm subsidies,
direct payments, has waned and the public awareness of the environmental ills
associated with industrialized agriculture has grown (albeit slowly), one might
expect that rational lawmakers would both enhance conservation compliance
requirements to show voters that they are getting something in return for
subsidizing farmers and expand conservation incentives to address the mounting
public concern over agri-environmental damage. But instead of viewing
conservation programs as an effective way to simultaneously pump money into
the farm economy and promote ecosystem services, Congress has focused on
direct, no-strings-attached income support and subsidized crop-insurance for
farmers.

Indeed, it is expected that the next federal Farm Bill will do away entirely
with the direct payment program -the most attractive benefit to which

79) http://www.nres,usda.gov/wps/portal/nres/main/national/programs/easements/farmranch/
80) http://www.nres.usda.gov/wps/portal/nres/main/national/programs/easements/farmranch/
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conservation compliance provisions are presently tied - in favor of an expanded
crop insurance program, which does not require compliance. Both the House and
Senate’s proposed versions of the 2012 Farm Bill envisioned an expanded
subsidized crop insurance program as the primary support to commodity
growers. This proposed reform is troubling because it does not include any
“requirements for farmers receiving subsidized crop insurance to comply with
even the most minimal conservation measures that would help keep topsoil from
washing away during floods... [or] to adopt farming practices that might help
them avoid losing fields of food when extreme weather hits, putting the food
supply, and taxpayers’ pocketbooks, at risk.8!) Despite protest from conservation
and environmental groups, there has been little serious consideration of
connecting eligihility for federally subsidized crop insurance to HEL and WL
preservation or any other conservation imperative.82) It will be unfortunate - but
certainly not surprising -if this comes to pass. After all, historically, U.S.
government intervention in the agricultural sector has been myopically focused
on guaranteeing farmer income, to the practical exclusion of other imperatives.

III. The Clean Water Act & Mandatory Discharge Controls

The Clean Water Act (CWA) is a rare example of direct environmental
regulation of agriculture, but in practice it applies to a small subset of
agricultural operations and addresses only to a very limited universe of
agri-environmental harms®) Among other things, the federal CWA (1)
authorizes water quality standards for surface waters:34 (2) authorizes United

81) See Julia Olmstead, Climate insurance, not just cropi nsurance, Institute for Agricultureand
Trade Policy (Mar.1 5, 2012) at
http://www.iatp.org/blog/201203/ climate-insurance—not-just-crop-insurance. \

82) Senator Saxby Chambliss (R-GA) introduced an amendment to the proposed 2012 Farm
Bill, which would have re-linked crop insurance and conservation compliance. This
amendment was reasonably well received in the Senate, but the same concept wholly
rejected by the House of Representatives.

83) See 33 USC. §§ 1251,et seq.

84) 33 USC. § 1313.
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States Environmental Protection Agency (EPA) to administer National Pollution
Discharge Elimination System (NPDES) through permits for “point source”
discharges of pollutants into navigable water,8) and (3) directs the EPA to plan
for control of nonpoint source pollution.®) Two sections of the CWA are
applicable to certain agricultural operations: Section 303(d) and Section 404.

The CWA requires states, territories, and authorized tribes to (1) develop lists
of impaired waters - those that are too polluted or otherwise degraded to meet
the water quality standards set by states, territories, or authorized tribes;37) (2)
rank listed waters by level of restoration priority;88) and (3) develop Total
Maximum Daily Loads (TMDLs) for the waterbodies on the list3? TMDLs are
defined as the maximum amount of a pollutant that a waterbody can receive and
still safely meet water quality standards. TMDLs are established for sediments,
pathogens, nutrients, metals, dissolved oxygen, temperature, pH, pesticides,

mercury, and organics.90

The CWA directly applies to only one segment of the agricultural sector -
livestock production in CAFQOs, CAFOs come under the purview of the CWA
through the requirement that all “point source” polluters obtain a NPDES permi
t9)  before discharging pollutants, including include heat, waste, soil, rock,
chemical materials, and biological materials, into navigable waters.%2) Point

85) 33 USLC. § 1342,

86) 33 US.C. §§1329.

87) 33 USC. § 1315

233) Id

89) 40 CFR. § 130.7.

90) hitp://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/examples_index.cfm

91) 33 US.C. §§ 1362(14). (defining “point source”); 33 U.S.C. §§ 1342 (describing NPDES
permitting).  Applicants for NPDES permits must provide quantitative analytical data
identifying the types of pollutants present in the facility’s effluent. The resulting
NPDES permit must clearly set forth the conditions and effluent limitations under which
a facility may make a discharge. It may also include discharge limits based on federal

and state or tribal water quality criteria or standards designed to protect designated
uses of surface waters, such as supporting aquatic life or recreation.

92) 33 USC. §§ 1362(7). The term “navigable waters” is defined in the statute as the
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sources include discharges from many manmade objects including pipes, ditches,
tunnels, and airplanes, very large CAFOs and aquaculture operations.®3 Return
flows from irrigated agriculture and smaller feedlots are not, however, regulated
as point sources.

Nonpoint source pollution from agricultural activity takes many forms: (1)
excess fertilizers, herbicides, and insecticides from agricultural lands and
residential areas; (2) sediment from improperly managed crop and forest lands,
and eroding stream banks: (3) salt from irrigation practices; and (4) bacteria and
nutrients from livestock, pet wastes, and faulty septic systems The EPA
reports that agriculture is the leading source of water quality impacts to
surveyed rivers and lakes and the third largest source of impairments to
surveyed estuaries. %) Nevertheless, because the CWA does not provide specific
authority to regulate or prosecute for non—point source pollution, the Agency has
no regulatory authority to address this pervasive problem. The Agency did,
however, use over 40 percent of the grant funding authorized under section 319
of the Clean Water Act, to control agricultural nonpoint source pollution.%)
Because the EPA lacks authority to prevent harms to waterways from nonpoint
source pollution, many states attempt to fill this role. State agencies often assist
and encourage producers to use best management practices to reduce or prevent
instances of nonpoint source pollutants migrating into waters.

Section 404 of the CWA addresses the discharge of dredged or fill material
into the waters of the United States and includes wetlands through a permitting

“waters of the United States,” but this is a controversial term that has required and
resisted further defined by agency regulations and resulted in conflicting judicial
interpretations.

93) 33 USC. § 1362(14).

94) http://water.epa.gov/polwaste/nps/outreach/point6.cfm.

95) Id

96) Id .. Section 319 of the CWA provides states, territories and tribes with grant money to
support technical assistance, financial assistance, education, training, technology transfer,
demonstration projects and monitoring related to nonpoint source pollution mitigation
projects.
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system” Discharges of dredged or fill material associated with normal farming,
ranching, and forestry activities, such as plowing, cultivating, minor drainage,
and harvesting for the production of food, fiber, and forest products or upland
soil and water conservation practices are exempt from this permitting regime.%
If a farmer or rancher does manage to violate Section 404, he may face civil and
criminal penalties and be ineligible for farm program payments® but because
the exception embraces most agricultural activity likely to result in the discharge
of dredge or fill material, the possibility of such punishment does little to change
farming practices.

IV. Promoting the Continued Viability of Farming by Protecting
Farmers Against Nuisance Claims

In recent decades, Americans have become increasingly distanced from
agriculture. They have migrated to urban and suburban areas, taken on
industrial and professional jobs, and grown accustomed to buying their food in
processed form at grocery stores rather than growing it themselves. As urban
and suburban areas grow, their boundaries have begun to encroach on the rural
fringe, creating conflict between new residents and pre-existing agricultural
operations. Disappointed homeowners often seek redress by filing lawsuits
against their neighbors claiming private nuisance: a “nontrespassory invasion of
another’s interest in the private use and enjoyment of land.”100)

Those accused of private nuisances may defend themselves by demonstrating
that the complained of conduct and its offsite impacts were in existence before
the plaintiffs arrived. In an agricultural context, this means that, if an

97) 33 USC. § 1344,
98) 33 US.C. § 1344(D(1)(A).
99) 33 US.C. §§ 1319 and 1344(n).

100) Restatement (Second) of Torts §821D. Cases involving fumes, smoke, light, sound or
other non-trespassory conduct are governed by nuisance principles.
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agricultural operation predates a change in the surrounding land use and the
operation is not negligently operated, the farmer will not be held liable for
creating a private nuisance, Despite the availability of this “came to the nuisance
defense,” nuisance suits place a substantial financial and logistical burden on
farmers and ranchers. For example, the Colorado legislature found that “[wlhen
nonagricultural land uses extend into agricultural areas, agricultural operations
often become the subject of nuisance suits. As a result, a number of
agricultural operations are forced to cease operations, and many others are
discouraged from making investments in farm improvements,”101)

Because nuisance suits have tremendous potential to drive farmers off their
land, the legislatures of all 50 states have enacted “Right to Farm Laws."102)
Generally, these laws were developed to help stem the conversion of farmland to
nonagricultural uses by codifying the “came to the nuisance” defense and
making it easier to dispose of farming-related nuisance claims early in the
litigation process.103) State Right to Farm laws vary widely with respect to: (1)
the definition of “farming”; (2) the scope of the tort provided; (3) the standard
of conduct required for protection; (4) the required timeline (i.e., whether or for
how long the challenged operation must have preceded the plaintiff's nonfarming
use); (5) whether changes or expansions to an operation impact the defense: and
(6) whether and under what circumstances a successful defendant may recover
attorneys’ fees. Most of these laws do not specifically protect sustainable,
environmentally sensitive farming. Indeed, they may provide a safe-haven for
producers who have historically used damaging practice. Nevertheless, right to
farm laws play a significant role in preventing farmland loss.

101) Colo. Rev. Stat. § 35-35.101.

102) See National Agricultural Law Ctr,, Right to Farm at
http://www.nationalaglawcenter.org/assets/righttofarm/ (providing links to the right to
farm laws of all 50 states).

103) Seeg enerally, Tiffany Dowell, Understanding and Interpreting Right to Farm Laws,
26 Natural Resources & Environ. 39 (2011).
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V. Conclusion

United States lawmakers have experimented with a wide variety of
mechanisms to promote agricultural sustainability, environmental conservation
and farmland protection. Although some of the approaches above have been
successful and well-received, their effectiveness is uniformly limited by their
narrow applicability, lack of prescriptive orientation, disjointed nature, and limited
funding.  Unfortunately, despite mounting concern about the environmental
impacts of agriculture, the recent debate over the future of U.S. farm policy
indicates that Congress is no more inclined to take an active and decisive role in
addressing the environmental impact of conventional agriculture or to address the
long-term sustainability of U.S. agriculture.

There is, however, some reason to hope that agricultural sustainability will
continue to advance despite the government's relatively weak approach.
Landowners are beginning to recognize that they benefit from being cognizant of
sustainability and requiring that their tenants do the same because sustainable
production practices go a long way toward promoting the long-term viability of
their land and safeguarding their investment in the land and its natural
resources. Thus, individual farm owners and their tenants are starting to address
and promote agricultural sustainability in their private farmland leases. This is
typically accomplished by explicitly imposing a duty of stewardship and/or
mandatory conservation provisions in the lease instrument, often in exchange for
providing the tenant with a greater measure of land tenure security, investment
protection, cost-sharing, risk-sharing, or some combination thereof.104
Sustainable farmland leasing represents an effective way for private parties to do
what the government has yet to do: specifically prohibit some of the most
environmentally damaging aspects of agricultural production in the interest of
maintaining the natural resource base and continued productivity of rich farm
and ranch lands.

104) http://sustainableaglandtenure.com/wp-content/uploads/2010/11/Quick-Reference-PDF.pdf
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