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[Abstract]

The Aallowance Sand Legal Control of Internal
Investigation

Cho, Gwang-Hoon

Supreme Prosecutors office Investigator

Internal investigation is “a secret investigative activity by Investigative
agency before exercising the investigation-start right in order to find out
whether the person under mternal investigation can be charged a criminal
offense or not”. At present, there is no clear legal basis on internal
investigation. There are substance theory and formality theory in the
differentiation of internal investigation and investigation. The substance
theoryv is more appropriate from the perspectives of: preventing the
deprivation or unjust limitation of defense rights and other rights warranted
in the Constitution and Criminal Procedure Code by masking the
investigation as an internal investigation and warranting the human right of
the person under internal investigation.

The allowance scope of internal investigation would be the basic
information collecting activities from the rumors, news, broadcasting and
other information sources to find out whether there is a criminal charge or
not. However, unnecessary surveillance and following the person under
internal investigation under the pretext of information collection should not
be abused. For example, various fact inquiries on the official documents:
such as personal detail, address of residence, movement record of resident
registration, family status of person under internal investigation and his/her
family members, ownership of real estate and subsequent changes by
individual, individual immigration detail and issuance record of passport/visa

can be done as basic investigations of swrounding during internal
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investigation. Regarding the internal investigation procedure, it is possible to
investigate a testifier or a person under internal investigation: however, the
person under internal investigation should not be forcibly taken under the
pretext of voluntarv accompaniment, and, investigation method on a suspect
should not he used. It would be also possible to perform limited
seizure/search of an asset, confirm the fact of communication, limit the
communication, inquire the immigration record, prohibit the exiting from the
country, investigate the financial transactions and track the hank account:
however, they should be limited as far as possible. Regarding the legal
control, it is necessary to establish an internal legal control system in the
investigative agency to protect the human right of the person under internal
investigation. Controls by the inspection conducted by the National Assembly,
inspection by the exercise of investigation right on state administration and
media are also required. The legal control by the Court is also emphasized.
If the internal investigation by police is actually an investigation under the
pretext of internal investigation, the investigation supervision right of
prosecutor should be exercised. The necessity of legal control on the internal
investigation by prosecutory authority is more demanding; because such
internal investigations attract more attention of society and the person under
internal investigation is in the leading class of society. A clear legal basis on
internal investigation in the Criminal Procedure Code should be also
established.

Key words @ person under internal investigation, internal investigation,
legal control, internal investigation by police, internal

investigation by prosecutor, human right protection





