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[Abstract]

Redressability Requirement for Appeal Filing
and ‘Collateral Appeal’

Lee, Jeung—Hawn

Doctor of laws

Appeal in a civil suit is a motion to challenge against non-final judgment
of lower court filed with a higher court by a party or other relevant person
who was disadvantaged from such judgment. As the instant of original filing,
the higher court grants a motion to appeal in order to review of the case
appeal until a person filing such motion satisfies certain requirements. We call

those requirements as ‘appeal filing requirements’.

One of ‘appeal filing requirements’ is redressability. This means that the
appellant must be disadvantaged from the judgment of lower court so that the
appeal court decision favoring appellant can redress him or her. This
requirement of redressability functions to ease both the appellee’s burden and

the court’s case load to some extent,

Thus, the court must review on merits only for the appealed case satisfying
the redressability requirement and deny motions to appeal otherwise so that an
appeal not-satisfving that requirement is dismissed as an appeal not-satisfying
legal prerequisite.

While the Civil Procedure Act does not expressly prescribe this

redressability requirement, that requirement plays an important role with
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respect to the purpose of appeal svstem and the practice of the higher courts
taking motions to appeal. Thus, the following matters become important issues:
In which instances the court finds that redressability requirement met: Where
the court finds the criteria for such decision. In other words, while the
requirement of redressabilitv 1s intended to prevent a frivolous exercise of
right to appeal, there have been divergent theories on the details of that

requirement.

In other hands, an appellee, who did not file a motion to appeal until the
expiration of appeal filing or lost his or her right to appeal by signing a
waiver of right of recourse, can file his or her own motion to appeal during
appeal proceeding initiated by the other party, appellant. In that motion, the
appellee can extend the subject matter of the case at issue and require the
court to vacate the original judgment of lower court and to deliver a decision
in favor of him or her. We can call this appellee’s motion to appeal as a

‘collateral appeal.’

It is not likely that the appellee will be more disadvantaged in the appeal
than in the lower court. The appellee can also change the subject matters for
higher court’'s review so that he or she can easily dispute with the other
party. Otherwise, although the appellee is successful in defending against the
appellant’s claim, the appellee will not be granted more favorable decision from
the higher court. Thus, even considering the appellee's own fault in his or her
expectation of appeal, the status of appellee in terms of the exercise of his or
her procedural right becomes substantially week compared with the appellant.
This is the backgrounds to the process of ‘collateral appeal’ where even an
appellee can file a motion to challenge until the end of oral argument

enhancing the equality between the parties in appeal proceedings.

By allowing an appellee to file a ‘collateral appeal,’ the number of appeals

filed due to distrust between the parties is likely to decrease and thus a
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higher court can be relieved its burden of case load. In addition, for the case
where the decision of lower court shall be changed in favor of an appellee, it
is easy for the appellee to make his or her argument and provide evidence to
support that argument. However, there are different views about the nature of
‘collateral appeal’

In this paper, I will examine theories and case laws to explore following
matters: In which instances the court finds the redressability requirement met:
what is the court criteria to decide whether such redressability is satisfied or
not. Also, I would like to examine the nature of ‘collateral appeal’, which is
based on the principle of equality, allowing the appellee to challenge against
the decision disfavoring him or her in order to find out the question whether

the redressability requirement must be also required for a ‘collateral appeal.

Key words : redressability requirement, ‘collateral appeal,” theory of substantive
challenge, theory of formative challenge, theory of procedural
challenge, theorv of appeal filing, theory of non-appeal filing





