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[ Abstract]

The Tort Liability of ISP for Damages to Reputation
~ Supreme Court Full Bench Decision 2008Da53812 delivered on April
16, 2009 -

Lee, Sang—Wook

Professor, Law School of Yeungnam University

The focus of this paper is on the Supreme Court case(Decision 2008Da53312
rendered on April 16, 2009) on defamatory comments of Internet users
regarding suicide of plaintiff girlfriend, focusing on whether the rule reflects
the reality of the Internet and its users and whether the rule provides a
specific guideline for Intemmet Service Providers(ISP).

How far and to what extent are Internet ISP responsible for defamation
which is made or caused by internet users?

The Supreme Court, in this case, decides legal ground and requirements for
which the above provider burden tort liability about uploadings on the Internet
containing defamatory contents. The Majority Opinion holds that in case where
the recognition of an existence and unlawfulness of uploadings appears
obvious : and its management and control is feasible technologically and
financially, the above provider has duty of care to deleting the uploadings.

In that requirements of recognition and avoidance possibility is decided
clearly, this judgement is worthwhile as substantially precedent judgement.

On the other hand, the judicial decision of the Supreme Court, which
eventually pushes ISP to monitor any defamatory materials and delete them,
clearly tipped the balance in favoring and compensating private individuals.
Someone is concerned about its consequence that, due to the decision, internet

users may face much less freedom of express over internet than over papers
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in real world.

Key words : internet. Internet Service Provider. defamation. Damages. internet

USET.





