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[Abstract]

A Study on Whether to recognize Prescriptive Acquisition of
Graveyard Right and the Land Use Fee
- Focusing on the Matter of Legal Interpretation -

Kim, Su-Min"

The Supreme Court recognized the right to graveyard as customary law for
a long time, divided the types of right to graveyard into approval type, transfer
type, and prescriptive acquisition type, and it seems that each type of graveyard
right was identified as each customary law.

However, apart from the fact that the right to graveyard itself is the real
right recognized by customary law, it is necessary to review whether it is
appropriate to determine whether it is customary law in combination with right
to graveyard up to the type of establishment.

In addition, if the obligation to pay land use fee for the right to graveyard
as customary law and the agreement on the timing of its occurrence are
unknown, as an element of the land right, reviewing whether the land use fee
constitutes the contents of the right to graveyard under the customary law,
there is a need to reasonably interpret the duty to pay the land use fee and
the timing of its occurrence in the right to graveyard.

In this study, the establishment type of the right to graveyard as customary
law is reviewed, and reviews Supreme Court en bane Decision 2013Dal7292
decided January 19, 2017, and studies Supreme Court en bane Decision
2017Da228007 decided April 29, 2021.

In the case of prescriptive acquisition of graveyard right, requirements for
establishment is not customary law but a matter of the requirement of acquisition

of prescription under Civil Law. It comes down to a problem of legal interpretation.

* Assistant professor, Law School of Yeungnam University.



AEARY BRAAD Aol L 1 A2 B 0F 239

If the acquisition prescription requirement is regarded as a matter of legal
interpretation, it is possible to limit the duration while recognizing the acquisition
of prescription for the right to the right of graveyard, thereby solving the
discriminatory problem before and after the enforcement of Funeral Law on
the right to the right to graveyard.

Since the contents of the right to graveyard do not include the land use fee,
there is a deficiency in the land use fee, so it needs to be supplemented by
legal interpretation.

It is not appropriate to apply the provisions of the legal superficies by analogy
because the grounds for establishment are different, and since there is no
custom, judgment must be made by reasoning. Considering the legal stability
and the specificity of the right to graveyard, there is a duty to pay rent by
reasoning, and it is reasonable to regard the time when the duty to pay occurs

when the land owner.

Key words : Right to graveyard, Land use fee, Acquisition prescription,
Customary law, Acts on Funeral Services







