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[Abstract]

An Analysis of the Court’s Argument Attitudes
on the Judgment of legal insanity of Mentally Disordered Offender”

Jeong, Sukhee™

Judgment of the legally insane offender is not a process of dealing with
the crime of an actor with mental disability, but a process of finding whether
mental disability is the cause of the crime. The judgment of legal insanity is
to determine the existence and extent of the effect of mental disability on the
ability to make discriminations and the ability to control one’s will by
comprehensively considering various factors such as the motive of the crime
and the contents of the text of Article 10 of the Criminal Act which are the
requirements for the establishment of a legal insanity. On the other hand, it
cannot be denied that the judgment of legal insanity, which is a legal concept,
is an area in which both psychiatric and psychological knowledge must be
reflected, and it is a legal area that the court independently evaluates by
synthesizing all factors. However, it is not easy for the judge to ascertain how
the mental disorder is determined and expressed as the problematic behavior
through the inner workings of the actor. Nevertheless, 'normative judgment’,
which relies too much on the independent authority of judges without specific
criteria and methods and concrete process of argument for judging legal insanity,
cannot be freed from the charge of arbitrary judgment of judges. It can be
said that the key to judging legal insanity is not the diagnosis name of mental
disorders, but to understand the mechanism of the effects of mental symptoms
on the crime. Furthermore, the judgment of legal insanity is closely related

to the establishment of crimes related to the imposition of punishment and

* This work was supported by the Ministry of Education of the Republic of Korea and
the National Research Foundation of Korea (NRF-2020S1A5B5A16083192).
#% Senior Research Fellow, The Institute of Legal Studies of Kangwon National University.
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the reduction in responsibility, as well as the imposition of sentencing and
security measures. Therefore, it is necessary to systematize the normative
judgment of judges in order to minimize errors that may occur in the entire
process until finally determining the presence or absence of responsibility.

First, the judgment on the effect of mental disorders on the crime acts as
an important basis for judgment in the judge’'s own final decision, and it is
necessary to specifically specify the process of judging legal insanity in the
judgment to ensure the rationalization of sentencing.

Second, it is a systematization of role division according to the collaboration
between psychiatry and law in order to make the argumentation process
persuasive. In other words, it is a matter of ‘drawing the line’ to how far
the psychiatric appraiser can express his or her opinion. It is necessary to
secure the reliability of judges’ normative judgments through mutual
communication on the division of roles between judges and psychiatrists and
through systematization and structure of roles.

Third, in the case of rejecting or accepting the opinion of an expert, the
reason and basis should be mentioned in the judgment in principle, in order
to prevent the judge’s arbitrary judgment and to respect the results of the
analysis performed by the psychiatrist. This is necessary to understand the
results of the psychiatric evaluation and to determine whether there is any
contradiction in the psychiatric evaluation, and to enhance the reliability and

validity of the entire process of judging legal insanity.

Key words : Legal insanity, Mental Disorder, Criminal Act Article 10,
Ability to make discriminations, Ability to control one’s will,
Criminal responsibility, Sentencing responsibility, Normative judgment,
Psychiatric evaluation




