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[Abstract]

Rights of Architecture Aesthetics

and Impoverishment of Life

Sang-Don Yi*

The Supreme Court recognized copyright when a cafe building has beautiful
appearance separated from its function(use), and convicted an architect who
designed a building with substantial similarity to that building for copyright
infringement. This ruling impoverishes the lives of citizens who freely enjoy
the various aesthetics of archtectural space. This ruling presupposes the
dichotomy that separates function and form(appearance) in architecture and
the eclecticism of 19th century architecture, and on the other side fails to
consider modern and postmodern architectural aesthetics. The architectural
copyright can be recognized in a building bearing expressive orginality with
minimal artistry that must go beyond a feeling of beauty required for a design
right, and also needs not to reach aesthetic invention (novuum) to create
something new. In particular, considering that a building is one of the basic
goods of life (clothing, food, and dwelling), a archtectural copyright should
be set up only when its minimal artistic value and expressive orginality can
be reasonably justified through art criticism.

In the sense of art theory, mimesis is an essential element in the process
of all creation. When a design of building through mimesis gets a substantially
structural similarity to an existing architectural work, it becomes plagiarism
in a social and ethical sense. However, copyright infringement in the legal
sense is established just when the authentic expression of an existing work
is borrowed in addition to copying its ideas and structural characteristic of
appearance. If the designer of the imitation building does not understand the

normative meaning of the legal text “creations expressing ideas or emotions’,

* Korea University Law School.
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the intention of copyright infringement is excluded on the base of Article 13
of the Criminal Code. Also, if he does not know that his imitating falls legally
under infringement of the existing architectural copyright, he has a understanding

mistake of law and could be personally excused on the base of Article 16 of

the Criminal Code and according to the practices in the architect community.

Key words :

architectural copyright, eclecticism, mimesis, plagiarism,
copyright infringement




