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[Abstract]

A Critical Consideration on its Application Scope

of the warrant requirement

Kim, Bongyeon”

The warrant requirement of Article 12(3) in the Constitution of the Republic
of Korea is merely based on the two core elements of “request of a prosecutor”
and “issued by a judge,” and does not classify whether it is a procedure of
criminal cases or an administrative procedure. Parts of Article 12 in the
Constitution can be interpreted as being ruined due to minor terms or backgrounds
established based on the procedure of criminal cases, and therefore should
only be applied to the procedure of criminal cases. However, this is inadequate
due to the following reasons.

First, the prosecutor is not only a pluralistic concept in the literal interpretation
and it cannot be limited to the prosecutor according to the Prosecutors Office
Act and cannot be viewed as being limited to the procedure of criminal cases
when proved from the perspective of the Systematic Legitimacy regarding the
provisions of the Constitution.

Second, when considering the intent of enactment for Article 12 to guarantee
the rights of citizens in the teleological interpretation, the matters regarding
the citizen's rights such as “any human being” is omitted from the subject
in each clause of Article 12.

Third, in the historical interpretation, not only there is no historical fact
that the royal authority, including both administrative power and criminal rights,
tried to exclude either one throughout the ages, but the infringement of
fundamental rights caused by the hypertrophied administrative power is on
the rise at the present time.

Interpreting the same terms differently in the balanced interpretation of Article

* Chungnam National University Ph. D. in Law Candidate.
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12 and the overall Constitution is not only inappropriate but also does not
correspond to the purpose that is the guarantee of citizen's rights.
Therefore, even if the warrant requirement is not just a procedure for criminal
cases and also an administrative procedure, the procedure of arrest, imprisonment,
confiscation, or search, that are pre-established by the Constitution, must
meet the requirements of the prosecutor’'s request and judge’s issuance, and
excluding a certain state action without a substantive enactment, can become
an act of unconstitutional in another aspect, and finally, it should be made

clear that such interpretation should be rejected.

Key words : Military Disciplinary Guardhouse, Warrant Requirement,
Due Process of Law, Request of a Prosecutor, Issued by a Judge,
Systematic Legitimacy







